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B efo re  Currie and A b d u l E ash id  J .L  

PTJRAN SINGH (C o n v ic t )  Appellant 19,34
Versus

The CEOW N— Respondent.
Criminal Appeal No. 978 of 1933.

Crim inal P rocedu re C ode, A c t  V  o f 1 8 98 , Section 2 8 8  r 

E v id en ce  o f  hostile w itn ess— g iven  hefore C om m ittin g  M a g is

trate— transferred to record o f  Sessions J u d g e --w h e th e r  can  
be used as substan tive evidence.

A  prosecution witness was declared hostile at thfe trial 
and was therefore cross-examiued by the Puhlic Prosecutor.
His statement hefore the Committiug' Magistrate was trana- 
ferrfed to the record of the vSessions Judge. I t  was contended 
on behalf of the accused that the prosecution could not he 
allowed to derive any adyantage from any part of the state*- 
ment.

(overruling the contention) that the statement of 
a -witness, made before the Committing Magistrate and trani- 
ferred to the Sessions record in accordance with the proTisiomt 
of section 288 of the Criminal Procedure Code, is not confined 
to purposes of corrohoration or contradiction o f the evidence- 
given hefore the Sessions Judge, but can be acted upon precise
ly  as if that evidence had been deposed to before the Sessions^
Judge.

A m ir  Zamrm v. C row n  (1)  ̂ A h d u l G a n i B h u ya  y . ETnpefor 

(2), and Jehangir A rd esh ir  C am a y .  E m p efo r  (3), relied upon,

S uren dfa  K rish n a  M o n d a l v . R a m  D assi ( i ) y  &nA K M  

uddi7i Y. i5Jm )̂ero7* (5)/re ferred  to. :

Appeal from- the order of Mr. C. M. Ormerod^ 
Additional Sessions Judge, Am>ritsar, dated lltk  
J'uly, 19S3, oonricting the appellant.

(1) (1935) I, L. R,. 6 Lfib. 199. 0 )  (1927), 106 I. 0. 100.
(2) (1926) I. L. R. 53 Cal. 181. (4) (1920) T. L. R. 47 Cal. 1043-

(5) 1926 A. I. R. (Cal.) 139.
C
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_ -  j) Sawhney, Public Prosecutor, for Ees-Ftoan mngh

-y. poDdent.
ŝbGmown. Rashid J.— One Sohan Singh, alias
Abditl Gorkha, was brutally murdered in Katra Dal Singli

Eashid J. Amritsar on tlie night between the 19th and 20th 
April, 1933. There were nine injuries on his person. 
One was the result of a blunt weapon, while the others 
were caused with sharp-edged weapons such as knives 
and hatchets. The right temporal and frontal bones 
were cut, anS the lower lobe of the left lung had also
been punctured.

Puran Singh, appellant, appeared at the head
quarters police station C ” Division, Amritsar, at 
about ’4 A.M. on the 20th April, and made a report to 
Pateh Din, Head Constable (P. W. 17), to the effect 
that he was returning from the cinema with Gorkha, 
deceased, at about 2 a.m. when they were attacked by 
Ha.ri Singh, BacM, Budhu, Bhagta, Gopal, Palu and 
Oaman with ^ulJiaHs, knives and sticks. It was 
further stated by Puran Singh, appellant, that 
Budhii had infiicted an injury between the thumb and 
index hnger of Ms ri^t hand with a kulJiari while 
all the other assailants had seriously injured Gorkha, 
It was mentioned in this report that Jiw'an Singh (P. 
W. 3) and several other persons had seen the fight.

The Head Constable sent information regarding 
the incident to the Sub-Inspector OhdudhTi ̂ SiZBl Din 
(P. W. 26), and himself proceeded to the place where 
Gorkha was alleged to be lying. On his arrival at the 
place of occurrence he found that Gorkha had already 
expired, and that there were several hatchet ank 
laiife wounds on his person. The Mlhari exhibit 
P. '4, was lying on the tliara of a shop near the scene
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•of the murder, and there was blood on the blade as 9̂-3'̂  
well as the shaft of this kulhan. The Sub-Inspector Sihgh
reached the spot at 6 a .m . and, after preparing the 
statement of injuries, began to question Puran Singh, 
regarding the assailants and the nature of the attack.
The demeanour of Puran Singh raised some suspicion 
in the mind of the Sub-Inspector and he began to make 
enquiries from Jiwan Singh, who had been named as
■ an eye-witness in the report made by Puran Singh,
As a result of the investigation carried on by the Sub- 
Inspector the three appellants were challaned for the 
murder of Gorkha. They have all been sentenced to
- death by the learned Additional Sessions Judge of 
Amritsar, and they have preferred three separate 
■appeals to this Court. Their case is also before us 
■under section 374 of the Criminal Procedure Code for 
'the confirmation of the capital sentences.

The principal evidence in the case consists of the 
■statement of Jiwan Singh, P. W. 3. According to 
his testimony the case for the prosecution may be 
briefly stated as follows t-—

The appellants Puran Singh, Gum  alias Larkâ
-and Harnam Singh alias Mahant used to live in th© 
same as Jiwan Singh, and he had known them 
for a long time. On the night of the occurrence at 
vabout midnight the appellant Harnam Singh called 
out to Jiwan Singh from the On his coming
'down he was handed two pairs of shoes and a bottle 
half full of liquor by Rarnam Singh who asked him to 
'keep these things as he intended to go to the Darbar 
Sahib to sleep there. After 'Jiwan Singh had taken 
‘the shoes into his house Harnam Singh asked him to 
'.accompany him to the Darbar Sahib. Jiwan SingK

c2
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^  left for the Darbar Sahib with the appellant, Harnam
F u e a it  S m G H  Singh, and when they reached a turnpike at the end 

of the road leading to Kaiilsar Bazar, Puran Singh 
and Gnra, appellants, met them. All the four stayed' 
there for some time talking to each other, and there
after, I-Iarnam Singh and Giira went away leaving- 
the witness with Pnran Singh. Puran Sin»h inform
ed Jiwan Singh that he was proposing to fabricate a 
false case under section 324, Indian Penal Code, 
against Hari Singh and his companions and requested' 
him to give evidence in that case. Jiwan Singh at 
first refused to be a party to the fabrication of the 
false case, but afterwards consented. Puran Singh 
and Jiwan Sin̂ h then went, to the stable of Jiwan 
Singh, and the witness was told by Puran Singh tEat 
as the crime was going to be committed in front of thê  
stable, he should sleep there on that night. TEis 
stable is not used for keeping any horses, but iŝ  
merely nsed for mannfacturing phenyle by Jiwan 
Singh and Sundar Das. Jiwan Singh went into the 
stable, and after borrowing some bedding from a blind' 
man named; Bewa Singh (D. W. 13), went to sleep. 
Aft# about half an hour he ĥ  the sound of Wows 
and went bn to the roof of the stable to see what was- 
happening. He noticed that Gura armed with a 
ImlJian Midi Puran Singh with a knife were assaulting 
the deceased Gorkha, while Harnam Singh was stan'd!- 
ing a short distance away. The night was dark, but 
as the occurrence took place at a point between two 
electric lamps the witness was able to identify the' 
assailants.

The version of the incident summarised above was 
ghen by Jiwan Singh before the Commit)ting M
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trate, and was repeated by him during the course of
the exaraination-in-chief at the trial. When he was P u ea f Sbstgb: 
cross-examined at the trial he completely resiled fxom 
his statement. During the course of cross-examina
tion he deposed that neither Harnam Singh nor any 
one else had asked him to sleep at the stable, nor had 
Harnam Singh left any shoes or the bottle of liquor 
with him. He added that he was sleeping at the 
stable of his own accord as he had been doing so for 
several nights before the occurrence, and that the real 
assailants were Hari Singh, Bndhu, Bachi and Ganian 
and that it was the names of these persons that he 
had given to the police. He added that the 
police declined to accept his statement, and that 
■Chmidhri Fazal Din, Sub-Inspector, threatened him, 
and that it was the result of this threat that he had 
implicated Puran Singh, Harnam Singh and G-ura in 
the crime. A,fter the cross-examination of Jiwan 
Singh had finished he was declared a hostile witness, 
and was cross-examined by the Public Prosecutor.
The statement that he had made before the Committing 
Magistrate was transferred to the record of the 
Sessions Court under section 288 of the Criminal Pro- 
■cedure Code. , ■

It was contended on behalf of the appellaiitg that 
as Jiwan Singh Was declared to be a hostile witness at 
the trial, and was thereupon cross-examined by the 
Public Prosecutor, the prosecution cOTild not be allowed 
'to derive any advantage from any part his state 
ment. Beliance Was placed in this connection on two 
rulings of the Calcutta High Court reported as 
Surendm Krishna 'Mondal v. Rani Dassi (1) and 
Khijaruddm v, Em feror (2). It has ■ }jeen'. held

a )  (1920) I. L. R. 47 Oal, 1043. 1926 A. I. R. (Cal> 139.
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in the case of Amir Zaman v. The Grown (I)- 
that the statement of a witness made before the- 
Committing Magistrate and! transferred to the 
Sessions record in accordance with the provisions- 
of section 288 of the Criminal Procedure Code is not 
confined to purposes of corroboration or contradiction 
of the evidence given before the Sessions Judge, buli 
can be acted upon precisely as if that evidence had 
been deposed to before the Sessions Judge. In the- 
case referred to above one of the witnesses had given a; 
statement before the Committing Magistrate in favour 
of the prosecution but had retracted that statement 
before the learned Sessions Judge. The circumstances 
of the reported case were therefore almost identical 
with the circumstances of the present case. It was- 
held in̂ ?>̂ M̂Z Gani Bhuya v. Ewiferor (2), that evi
dence recorded by the Committing M̂ agistrate, if ad
mitted under section 288, Criminal Procedure Code, at 
the trial, must be treated as evidence for all purposes,, 
even as the basis of the finding or verdict. It stands 
on the same footing as any other evidence before the 
Court of Sessions, and is to be considered as proper 
materials on which the verdict or a finding may be 
given. In Jehangir ArdesMr Gama y . Emperor (3) 
the Bombay High Court held that if a witness is de
clared to be hostile the Court can rely on that part of 
liis statement which it consiciers to be true. The state
ment of Jiwan Singh before the Committing Magis
trate is substantive evidence in the case, and the only 
question for determination is whether this statement 
can be r îed upon without independent corroboration? 
connecting each of the appellants with the commission

(1X1925) I. L. B. 6 tall, m  (2)' (1926) 1.1*. £  M  Gal. 181̂ .̂
(3) (1927) 106 I. 0 . W



of the crime. It must be conceded that where a 
witness lias been demonstrably shoF  ̂to be a liar, Ms Pueah Sings 
testimony must be looked upon with a great deal of Csown* 
suspicion, and should not, ordinarily, form the basis of —  
conviction until it is confirmed by other witnesses, or is j
borne out by circumstances proved in the case exclude
ing all reasonable chance of the innocence of the 
accused. In the present case Jiwan Singh is not 
merely a person who retracted his statement before 
the learned Sessions Judge, but he further agreed to 
give false evidence even before the crime was com
mitted. The story put forward by him before the 
Committing Magistrate is in the highest degree impro
bable as it involves the wounding of a member of their 
own gang by the appellants in order to revenge them- 
selves against Hari Singh and his gang. In these 
circumstances it is essential to examine carefully the 
evidence relied upon by the prosecution in corrobora
tion of the testimony of Jiwan Singh.

iThe remainder of the judgment is not vequired for 
the purpose of this re'port— E^,)

CuERiE J.—-I a^ee.  ̂, OirRRm;
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