
A P P E L L A T E  CIVIL.

6 3 0  INDIAN LAW BEPOETS. [YOI^. XY'

D ec , 14.

Before Bliide J.

1933 MUSSAMMAT -PEEM KAUR  ̂ and othbrs—
Appellants 

versus
BANARSI DAS—‘Respondent.

Civil Appeal No. 746 of 1933-

Gvardians and A c t , X^lII of 1890, Section 25
Custody of illegitirmte child— removed hy mother from cus
tody of father—FafJie'i'̂ s appUcMion under section 2S-^comr~ 
petency of—Hindu Law—Mother^ whether ‘ lawful guardian.'*

On. an application by B. D. under section 25 o f tlie 
Guardians and W ards A ct for custody of Iiis tliree children 
by M ussam m at P ,, who had l>feen living witli him  as Ms 
mistress lor 16 years, the District Judge granted the applica
tion only in respect of the eldest of the three children, a lioy 
ag'ed ahoTit 10, as it would he for his welfare, M u ssa m m a t 'S^ 

■who had le ft petitioner’ s house in his ahsence and tafeeix h er  
children m th  her without petitioner’s permission appealed 
to the lE gh  Contt against the District Judge’ s order and it 
■was contended that as the children 'were illegitimate on the 
father^s own admission^ the mother, and not he, was their 
lawful giiardian.

that it had not been established that under Hindui. 
Law the appellant, as the mother of illegitimate children, was 
their lawful guardian and this applied equally to the putative: 
father, but as it was the latter, and not the mother, on whonaJ 
the ohlig-ation to maintain falls, he should pnm a /acie hav® 
a preferential right to custody.

Barnavdo '7. Mac Mugh (1), and Ghana Kaiiia Mohanta t .  
relied on.

Yenhamma v. Saviirairma  ̂ 1% the •matter of Saith/ri
(4)j and Bhiidher Singh v. Sahamat (5), distinguished.

a) 1891 L. a . A. 0. S88. (3) (1889) I. L. K. 12 Mad, 67.
(2) (1905) I. L. B . 32 Cal. 479. (4) (1892) I . L . B . 16 Bom. 307.

(5) 1925 A. I . E . (Oudh) 282.
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Held also, tliat as th.e position of tiie appellant in tb.is 1936 
case was at least that of a concubine -wlio liyed witli tlie res- 
pondent for a number of years, tbe ordinary rule giving tbe Peem Katts 
fatlier tlie rights of guardianship would apply.

B aharsi D as»
Ciour’s Hindu Law, para. 960, referred to.

Held Iioivever, that for the purposes of section. 25 of the 
Guardians and Wards Act it is not really necessary that tk© 
applicant should be a lawful guardian under the personal 
law. The application can be made by a ‘ guardian ’ of hia 
])erson and the word  ̂ guardian ’ as defined under the Act 
jneans any person having the care of a minor or of his 
property or of both hia person and property,’ ’ and that would 
applj’’ to the respondent in this case.

Held lastly, that the sole criterion for decision being 
the welfare of the minor, as laid down in section 25, the respon
dent had been rightly appointed guardian of the boy and 
that the appeal must be dismissed.

MiS€eUmeou$^:p^ a/ppeal from the order of M f,
M. ifef. L :  Cutri&y Additional Bistribt J%dgB, Lahore^ 
dated the 28th April, 1933, ordering that the hoy 
Kuldip he restored to the custody 0/  Bai Bahadur 
Banarsi Das, as soon as lie has giben emdeiwe m ihB  
case noiO' fending in the Court of Tliakar FiAraw 
Singh, %oMle the two minor children ivill remain with 
their mother, Mxissammsii Prem Kaur.

H abnam  Singh  and R am SaraNj fo r  Appellants.
Dewan Eam L al  and Eam: Lal; Afand 11, for 

Eespondent.
BHiDE j.-~Tliis appeal arises put of a petition Bhide -I. 

under section 25 of the Guardia-iis and Act fey 
Mm Bahadur rich mill owner of
Ambalâ  for the custody of three of his children by 
Mussammat Prem Kaur who, he alleged, lived with 
him as his mistress or concubine for about sixteen 
years since 1916. Recently differences arose between 
the petitioner and Mussammat Prem Kaur with the



1933 result that in NoYember, 1^32, the latter left Ambala 
llus^MAT Lahore in his absence without his permissioiij with 
î REM Katjr the three childreii and their governess Mrs. Moran. 

B anaesi Bas. petitioner having subsequently failed to obtaia
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B h id b  J .
the custody of the children, applied under section 25
of the Guardians and Wards Act for recovery of their 
custody. The learned District Judge has granted the 
application only in respect of the eldest of the three 
children, a boy, named Kuldip, aged about 10, on the 
ground that " it would be for his welfare that he 
should be restored to the custody of his father, where 
he will have a chance of getting properly educated.” 
From this decision Mussammat Prem. Kaur has ap
pealed.

Two main points were urged on behalf of the ap
pellant, viz.-^

(1) That Mai Bahadur Banarsi Das had no loms 
standi to present the application under section 25 to 
the Guardians and Wards Act, as the children being 
on his own admission “ illegitimate Mussammat 
Prem Kaur, the mother, and not he, was their lawful 
guardian; and (2) that it has not been shown that it 
was necessary for the welfare of the boy Kuldip to 
hand him over to the custody of the petitioner.

The first point is the m.ost important one arising 
in the case and lengthy arguments have been addressed 
thereon. There is no doubt that in books on Hindu 
Law we find it generally stated that the mother is the 
guardian of her iUegitimate children, but so far as I 
have been able to discover, the only authorities 
referred to therein in support of this proposition are 
VeMhamma V. SamtTamma (1) and In the matter of 
Saithri (2). (See Mayne's Hindu Law, 9th edition, 

( I )  a889) I. X. B. 12 Mad. 67. (3) (1892) T. L. r7i6~B^~307.~‘



page 294, Mulla’s Hindu Law (1931), page 659, Goiir’s 1933 
Hindu Code, 2nd edition, page 498, Rama Krishna’s 
Hindu Law, Volume II, page 412). No text from any P r e m  K a u b  

of tlie old sources of Hindu Law appears to be referred 
to anywhere in support of it. The authorities re- — - 
ferred to above, ' Venkammd y . Sci'Ditramma (1) 
and I?i the matte? of Saithri (2) do not, however, con
tain any discussion of the respective rights of the 

, father and mother as regards the guardianship of 
their illegitimate children. In both these cases, ih© 
mother was claiming guardianship of her illegitimate

■ child as against third parties to whom the care of the 
children had been entrusted and not against the father 
and hence there was no occasion to consider the re
lative rights of the father and the mother. The only 
auth03?ity cited by the learned counsel for the appel
lant, which might be said to be in point to some extent, 
is a ruling of the Chief Court of Lower Burma, re
ported as Ma M y a v. Feliw Slym (3). The personal 
law of the children concerned in that ease was con
sidered to.be obscure and the case was decided on the 
equitable principles of English law. It was remarked 
that under English law, an illegitimate child is re
garded as nobody's child and neither the father nor the- 
mother has any absolute right to the custody of tiieir' 
illegitimate children, but it was also held on the 
authority of the well-known ca,BQ Barnardo y . Mac 
Hugh (4), decided by the House of Lords, that the- 
desire of the mother of an illegitimate child was 
primarily to be considered in the matter of its custody.
In the Burma case there was nothing against the 
character of the mother, while the father was said to- 
be living in adultery. Consequently the father's peti-
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(1) (1889) I. L. R. 12 Mad. 67. (3) (1912) 17 I. 0. 926.
(3) (1802) I. L. H, 16 Bom. 307. (4) 1891 L. E. A. O. 388.



1033 tioa to be appointed a guardian was dismissed. 'Now
Muŝ mat authority at its best, it does not estabiisli
Peem Katje that the mother is the lawful guardian of her illegiti-

BA^msi Bas children. AlVthat it says is that her desire as
——” to their custody should be primarily considered. A

BsiBiE-J,. reference to the case Barnardo v. MacHugh (1), will
•show that there also the contest was between the 
mother of an illegitimate child and a third party. 
'That case arose out of a petition for a writ of habeas 
GOf'pus and was decided according to rules of equity- 
which established that the wishes of the blood-rela- 
tions, vis. the mother, the putative father> and the 
Telations on the mother’s side were entitled to con- 
•sideration [mde Reg. y. Nash (2) and Barnardo v. 
MacHugh (1)]. It is not clear whether the putative 
father of the boy was alive but in any case he did not 
appear and there was no occasion to consider his 
claims or wishes. The question whether the mother 
was entitled to guardianship according to common 
law also did not arise in that case and the case 
was decided accordinsr to rules of eq uity. The pro- 
.position was advanced in that case that the mother of 
an illegitimate child has the same rights as the father 
.of legitimate children, but this position was n o t ::

: aecepted (mde pp. 394 and 396-39A  It was remarked 
in the com̂ se of the judgment (though the point was not 
decided) that the obligation cast upon the mother to 
maintain her illegitimate children till the agfe o f  16 
under ths Poor Ijaws Act would involve a correspond
ing right to custody B v> M/yefl-ug/t (1), 
pp. 3^5, 398] and the old view that an illegitimate 
child was and therefore the mother has no
right to its custody cannot be maintained. According

634 INDIAN LAW REPORTS. [YOL; XV

(1) 1891 L. B. A. C. 388, 391. (2) (1883) lo Q. B. D. 454,



,;to Hindu Law, however, it is the father and not tiie 1933 
mother on whom the obligation to maintain falls and musZjimax 
.even this consideration will not help the appellant Phem Kaur 
'See Ghana Kanta Mohanta v. Gereli (1)]. B a n a e s i  D a s .

It seems to me, therefore, that none of the authori- ^ “ ,
B b i d e  J y

vties cited really establish that the appellant as the 
.mother of " illegitimate children is their ‘ lawful 
guardian.’ As regards the position of the putative 
father also, no direct authority has been cited, but if 
rthe obligation to maintain gives a right to custody as 
.remarked in Bamardo v. MdcHtigli (2), referred to 
above, the father on whom the obligation falls under 
Hindu Law should frimd facie have a preferential 
right. It may be further pointed out in this conneo 
;tion that even under statutory law in India the father 
is held responsible for the mia-intenance of his iUegiti- 
.mate children section .488, Criminal Procedure 
.Code).: ' .

Lastly, as pointed out by the learned District 
..Judge, it must be remembered that the position of the 
.appellant in this case was at least that of a concubine 
who lived with him for a number of years and in such 
.a case the ordinary rule giving the father the rights 
-of guardianship would according to Sir Uari Singh 
Gour prevail {vide Hindu Code, para. 960).

r have discussed above at some length the qii^tion 
.of the legal rights of a mother of illegitimate children 
under the personal law, because much stress was laid 
on it in arguments. As stated above I do not think 
the authorities relied on establish that the appellant, 
and not the respondent, was the lawful guardian of 
'Kuldip under the circumstances of the case. But for 
;the purposes of section 25 of the Guardians and Wards
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(1) (1905) I. L. B, 32 Cal. 479. (2) 1891 L. B. A. 0. 388.
e2



i-i33 Act, it is not really necessary that the applicant?'
be a ''Mawfiil g-imrdian under the personali 

P e e w  Kaue law. The application can be made by a “  guardian ’ ' 

B42̂ iksi Das. person, and the word “ guardian as defined in
the Act means any person haying the care of the 
person of a minor or of Ms property or of both his 
person and property.” Now there can bo no doubt on- 
the eyidence on the record that the petitioner had the 
care of the person of the boy Kuidip till he was re
moved to Lahore in November, 1932. The evidence- 
shows that the appellant was living amicably with tb© 
petitioner till then like a wife and Kuidip, who was- 
also living with him, ŵas entrusted to the care of a 
governess engaged by the petitioner and was being ' 
brought up in,a manner befitting his position. The- 
appellant’s own-position in this case was that she waS' 
not a mistress but was lawfully married to the peti
tioner and in view of this, the contention of the- 
learned counsel for the appellant that the petitioner 
was only bringing up the boy on. behalf of the appel
lant seems to be without any foundation. It seems to- 
me therefore dear that the petitioner was a 
‘ guardian ' of the person of the boy within the mean
ing of section 25 and has a loem stmicli to maintain' 
the present petition under that section. The learned' 
counsel for the appellant urged that the petitioner 
could not recover the custody of the boy from the ap
pellant as she was his lawful guardian and relied upon. 
Bliuder Singh y. Sahamat (1). But, as pointed out 
above, it seems to me that there is really no authority;' 
to sustain the proposition that the appellant p  thê  
mother is the lawful guardian of Kuidip and con
sequently the authority cited cannot help the appe
lant.

INDIAN LAW HEPORTS. [VOL. X V

(1) 1925 A. I. E. (Oudh) 283.
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As regards the merits of the case? the application
must be decided on equitable considerations—tlie sole ijin&sAMit.vT
■ criterion for decision being the welfare of the minor,
-as laid down in section 25 of the Guardians and Wards Bakap.sx D a b .

Act. As to this point, there is no doubt that the peti- j
tioner is financially in a far better position to arrange
for the education of the boy who is now over 10 37-ears
■of age and is not too young to be taken away from the
care of his mother. The boy was produced as witness
and deposed that he preferred to remain with his
mother and that he was afraid of being maltreated or
'killed if he were entrusted to the petitioner. But the
learned District Judge, who examined this witness,
■got the impression that the boy, who was then in the 
•custody of the appellant, had been carefully tutored.
After carefully considering his evidence in the light 
vof all the facts on the record, I agree with the opinion 
'of the learned District Judge. The evidence of Mrs.
Moran which appears to be reliable, goes to show that 
the petitioner was devoted to his children and' was 
taking proper care of them and there seems to be 
Ideally no reasonahle ground for apprehending any 
harm to Kuldip by being entrusted to his care. On 
the other hand, there is every likelihood o£ his being 
■educated in a far more suitable manner than if he 
were left with the appellant. It was frankly stated 
before me by the learned counsel for the appeliaiit that 
■she should have had no objection to entrusting tHe boy 
'to the care of the petitioner, if he had recognised her 
as his lawful wife and it seems perfectly clear that her 
'opposition to the present application proceeds not 
from any genuine regard for the welfare of the hoy or 
any apprehension of harm to him but from a desire to  
iput pressure upon the petitioner to recognise her own 
claims.
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I dismiss the appeal with costs,

4 , N. G.

A ffea l dismissedy^

APPELLATE C I V I L .

Before Shadi Lai C. J. and Bangi Lai J.

1934 MUSSAMMAT CHAFDAN and a n oth er
22. (D efendants) Appellants

oersus
KHUSHAL SINGH AND OTHERS ^
( P l a i n t i f f s ) a n d  SHAEAM [ Respondents.

SINGH AND OTHERS (D EFE N D AN TS) J 
Civil Appeal No- 59 of 1929.

Custom—SuccessioTir—Ancestral 'property—Dliotar Jats of 
village Vinni—T^hBii Hafizahadr-~distnct Gujranwala—Sisters 
w  CoZZaieraZs—Eiwaj-i-am.

that according to tlie custom applicable to the 
Vhotar Jats oi village Yinnij Hafizahad, district
GuJranTOla, as i-ecordecr in tlie Riioaj-i-am,- sisters cannot 
sticceed to tlie ancestral property of their brother in the 
presence of collaterals. Sisters and their issue are Tisnally 
exol-Q.ded by agnates Koweyer distant.

Riwaj-i-am, Giijranwala district, answer to question Wo*. 
55, relied upon.

First affeal from the decree of Bsijjad Ahdul 
Haq, Senior Subordinate Judge, Gujrmwaluy dated 
Md 'November̂  1928, granting a declaration 
efect that the plaintiffs and dejendarvts Mos. S to lJ/: 
dte in'possession of the land in suit as owners teing the 
lawf ul heirs of Marti Ckand, deceased, to the exclusion 
of defendants 1 and 2.

Mukand JLal Pimi and Q abul Chand, fo r  Appel'
Janta.


