
relying, as he probably did, on his Exhibit 17 to prove his case, ISTG.
he may have neglected to summon as many witnesses as lie M a ' h a 'd a 'j i

otherwise would have done to show that Kazi l\Iuhammad’s
'  VANKAJI

mortgage had been paid off and his lien extinguished. We a,re of Uovi>u. 
opinion that he ought to have an opportunity of proving his case 
by oral testimony if he can, and may summon such witnesses as 
he may be advised to call for that purpose, and may give such 
other (if any) evidence* as may bo available, such as books, ac
counts, &c., and as.may be legally admissible.

There should be a distinct finding of the re-trying Court on 
the allegation that the plaintiff^s case is fraudulent and collusive.

The seventh point in the memorandum of special appeal (i.e., as 
to the plaintiff^s vendor having been out of possession at the time 
of the sale to the plaintiff) not having been made in either of the 
Courts below, is too late.

We reverse the decree of the Assistant Judge, and remand this 
cause for re-trial by the District Coprt on, the merits in accordance 
with the foregoing observations. Costs of both appeals aud of the 
suit are to be within the discretion of the re-trying Court.

Dccrec reversed and cause remanded.

VOL I.J BOMBAY SERIES. 203

[ APPELLATE CIVIL JURISDICTION. ]
Special Ar>peal No. 18 0/1875. ^

♦ March 27.
PA R B H U D A 'S R A ’YA,TI a n d  a n o th e r  (O r ig ix a l  P l a in t if f s , A pprllan ts) ----------------------

V. M O TIR A ’M K A L Y A ’N 1)A 'S (O rioin a lD efen ban '> , S p fx ta l R espondent),

Pensions A c tX X IU . o f  1871— “  Toda-Qrds ” —Decree, before ihe date of tlie Act.

“  Tuda-Grds" haks are within the scope of the Pensions Act XXIII, of 1871 ; 
and a suit in respect of them cannot be instituted without the certiiiufttc required 
by Section 6 of the Act.

Where a mortgagee of such /tats* had, before the date on whicli the Act came 
into operation, obtained a decree for the recovery of his mortgage debt from the 
mortgaged Jtah and from the mortgagor personally, aud a fresh suit was necessary 
to enforce execution of that decree against those hah.

Held that the Act did not apply to such fresh suit. ' *

, Samhic that the word “  right ”  in Section 3 of Act X X III. of 1871 is efiuivaleut 
lo the word iMk iu itiirestrictod sense of “  aUowaucc ” or “  fee ”,  *
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1876. T h i s  was a special appeal from the decision of H, J. Parsons,
Pa^ hû V  Assistant Judge of the District of Surat, confirming the decree of

the 1st Class Subordinate Judge of that place.
M oT IR A 'M  p  1 m i 1 • • 5Kalya'nba's The material facts of the case are as.follows :— The plamtiffs

father, as the mortgagee of certain hales, obtained against his
mortgagor, Ajabsang, a decree, dated the 11th of Septemlber 1866,
for the recovery of Rs. 2,569-10 from the mortgaged property
and from Ajabsang personally, and in execution of such decree he
attached Ajabsang’s “ Toda-gras” on the 28th of October 1871.
Subsequently to the decree, but before the attachment, this Toda-
gras” was purchased by the defendant. The attacliment Avas raised,
at the instance of the defendant, on the 1st of February 1872.
Hence the plaintiffs sued to have tlieir right declared to the
satisfaction of their father’s decree by attachment of Ajabsang’s
“  Toda-gras

Thq defendant inter OfUa ansAvered that he was not a party to 
the former suit, and was not, therefore, bound by the decree ; that 
he had himself purchased the “ Toda-grds ” at an auction sale on 
the 8th of October 1867 j and that the suit, liaAdngbeen instituted 
without the authority of such a certificate as is re(]uired by Section 
6 of the Pensions’ Act XXIII. of 1871, was not maintainable.

Both the L6wer Courts allowed the defendant’s objection and 
rejected the plaintiff’s claim.

H March 21^—The special appeal was heard by M e lv ill and 
Kemball, JJ. ^

BhiraJUl Mafhnrddds, Government Pleader, for the plaintiff:—
“ Todii-griis” payment is not subject to the Pensions’ Act. It is in 
the nature of immoveable property, the payment being originally 
recoverable by Grasias from lands in villages. At any rate, it is 
not a gTant of money or land-revenue made by the British or any 
former Government. Toda-gxis ”  was levied against and in
dependently of the wishes Gf any Government. The Pensions’ Act 

.does not apply to the. case of a contract, which I submit this is. 
The British Government in 1832, for reasons of state, entered into 
an express agreement with the Grasias to pay this money them- '



selves, on the latter nndertakin^ not to recover it themselves or 1876.
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by their Selots ” or agents. In fact, the Government chose to Parbhuda's 
become the Grasias’ agents for certain reasons of their own.
The present case may well be compared with that of money had 
and received by the Government to the Grasias  ̂ use. Bdhdjlr.

is distinguishable from this. It was there held that 
the Legislature intended to apply the Pensions  ̂ Act to payments 
which were the bonnty*of Government. “  Todti-gras ” can never 
be constru ed in that sense. .

My second objection is, that, even if “  Toda-gras ” be held to be 
within the scope of the Pensions’ Act, the Act is not applicable to 
this case. It came into operation on the 8th of August 1871, and 
the plaintiff's father obtained his decree in 1866, and attached tlie 
‘ hak’ before the date of the operation of the Aet̂ '̂ .̂ Section 1 of 
the Act expressly says that it is not to affect any suit in respect of 
a pension or grant of money or land-revenue wliich may have been 
instituted before such date. The Act Ava;? never intended to have 
retrospective effect, and this was held in d̂ nldhdds Jagjivandds v.
Laritdrdni Atmdrihn and oiliersP'K The present suit was neces
sitated by an act of the defendant, who got the original attach
ment removed. So the former suit as well as tliis suit are part of 
the same proceedings : Framjl v. Hormasji^^  ̂ and Raiauchaiul v. 
Hanmantrav^^ .̂

Naijindds Tulsidas for the defendant:— ^^Toda-gras’  ̂ payment 
is made out of the Government Treasury, and, independently of 
its origin, is clearly within the scope of the Pensions!  ̂ Act, whicif 
covers such payments even though made for aj^ood consideration.

(1) 1 Ih(1. L. 11. (Bombay) 75.

The learncil (iioverMmeDt Pleader was mistaken as to tho date of the at- 
tttchment. Though the decree was obtained in 186G, the hak was not attached 
till October 1871, more tljan two months after the Act had come into force.
The error, however, is immaterial, as the case turns, not on the date-of the attach
ment, but of tho institution of the anit. '

(3) Mis, Sp. Apl. No. 11 of 1872, decided on 12th August 1874 by W estiiopp,
C. J., and K.EMBJLLL, J.

• (i) 3 Bow. H. C. Hep. 49 0 . C, J. (5) Bom. H, C. Ilep. 166 A  .C. J*



1876. With regard to the second objection, the word suit may be 
Parbh u d a 's construed to include an appeal, but not another suit, wliich it has 

become necessary for tlie plaintiffs to institute in this case.
Motiha'm

K a l y a 'n d a 's The judgment of the Court was delivered by

M e l v i l l ,  J. : - “ Toda-Gras” liahs are thus dcscribdil by the 
Judicial Committee of the Privy Council in Mahdrdnd Fatesamjji 
V. Desdi K a U id n rd iia j : “ It is sufficient to state that these - 

annual payments, though originally exacted by the Grasias from 
the village communities in certain territories in the west of India 
by violence and wrong, and in the nature of black-niail, had, when 
those territories fell under British rule, acquired by long usage a 
quasi-legal character as customary annual payments; and that as . 
such.tliey were recognized by the British Government, Avliich took 
upon itself the payment of such of them as were previously paya,ble 
by villages paying revenue.’ ’ The Assistant Judge has held that 
payments of this descrijation fall within the definition of "  a grant 
of money or land-reve^^ue ”  in Act XXIII. of 1871. We are not 
prepared to say that he is wrong. Ip opposition to this view it 
lias been contended that the purpose of Act XXIII. of 1871 is 
simply to keep the distribution of what is regarded as bounty of 
Govermuent wholly in the hands of its executive officers ” : Babdji 
V. lldjdrdm̂ '̂ ;̂ and that the payment of toda-grtls ” haka by 
Government is not, and never was, an act of bounty. It was, no 
doubt, stated in the Legislative Council, in introducing tbe Bill 
that the leading principle of the main provisions of the law was 
that, as the bestowal of pensions and similar allowances was an act 
of grace or state policy on the part of the ruling power, the Gov
ernment reserved to itself the determination of all 'questions 
affecting the grant or continuance of these allowances. But, 
Avhatever may have been the intention, the Act itself seems to us 
to have been so framed as to oust the jurisdiction of the CiviJ. 
Courts in reg*ard to other allowances than  ̂those originating in 
an act of grace or state policy. Section 4 speaks of allowances 
granted for a consideration, and in substitution for some claim, or 
right. Section 3 defines the expression “  grant of money or land- 
revenue ”  as including anything payable on the part of Gov-
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(U 10 Bom, H, C. Hep. 281. (2) 1 lud, L. E  (Bombay) 75. ♦



ernment in respocfc of any right, privilege, perquisite, or office.*’ 1876, 
These words are, as the Assistant'Judge observes, exceedingly Parbhui^ 
large: so large, indeed, that, if the word “  right were taken in 
its fullest sense, the Courts could entertain no claim against 
Qovernment for any payment whatever, inasmuch as every 
claim mi:î t be founded on some right on the part of the claim
ant. The word right ”  must be| construed in some limited 
sense; and the context .suggests the idea that the Legislature may 
have intended it as an equivalent to the word liakj taking tho 
latter word in its narrow sense of “  allowance ”  or fee and not 
in its broader sense, which is co-extensive with that of our word 

right.”  If that be so, the question of the applicability of the 
Act to “  toda-grus ”  hahs is at once settled. But, without insisting 
upon what may be only a fanciful interpretation, we are of opinion 
upon the best consideration which we are able to give to tlie terms 
of the Act, that it was the intention of the Legislature to reserve 
to the Government the decision of all questions relating to such 
allowances as “  toda-griis ”  haks.
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The plaintiffs may, however, escape, by a different way, from 
the operation of this Act. The Act was not intended to be retro
spective, and Section 1 provides that it shall not affect any suit in 
respect of a pension or grant of money or land-revemie which may 
have been instituted before the date on which it came into force. ’ 
Now, the plaintiffs’ father, who was a mortgagee of the halcddr, 
obtained a decree in 18C6, and under that decree he attached 
the hah which had been, subsequently to his decree, purchased 
by the defendant. The attachment was raised^on the application 
of the defendant, and thereupon, under Section 2^6 of Act VIII. of 
1859, the plaintiffs brought the present suit. *̂liis was the only 
means open to them of giving effect to tho decree. To say that 
they should not bring this suit, or that they shoj l̂d not do so 
without the permission of the revenue authorities, would be to 
deprive them of the benefit of the former suit, or, at least, to throw 
difficulties in the way of their obtainingk that benefit; and to that 
extent the former suit would' be affected. This seems to have 
been the view taken by this Court in Miscellaneous Appeal JsTo. 11

* of 1872 on the 12th August 18,74 W e are of opinion that, on



1876. this ground, the plaintiffs are entitled to claim exemption from
Pa k b h u d a 's the operation of Act XXIII. of 1871.

E a 'y a ji

M otira 'm Assistant Judge has found that on the merits the plain-
K a ly a 'n d a 's, tiffs are entitled to succeed. The respondent has not appealed 

against this finding, nor filed any statement of objections undfer 
Section 348 of Act VIII. of 1859. We must, therefore, reverse 
the decrees of the Courts %elow, and enter judgment for the 
plaintiffs, with costs on the defendant throughout.

Decree reverml.
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[APPELLATE CIVIL JURISDICTION.]

Specm Af^eal No. 277 of 1868.

1868. J O T I B H IM R A 'V  (O e ig in .<-. P l a in t if f , S p e c ia l  AppEiiLANT) v. B A 'L U  B IN  
— ^  B A 'P U J I a n d  a n o t h e r  (O r ig in a l  D e p e n d a n t s , S pecial  R espondents) .

IIirds—Rasindmd—A handonment o f  m Irds right—Ejectment.

A  Mirdsddr who has given in a razim'mu is entitled to eject the tenant put in 
possession of his 'inirds lands by the Collector, provided he sue within the period 
of limitation, and the razindmA contain no stipulation whereby he expressly aban. 
dons his mirds rights.

T h is  was a special appeal from the decree of the Acting Assistant 
Judge of Satara. The plaintiif, a Mirdsddr, passed a mzinc'md 
resigning his mirds lands. The Collector thereupon put the de
fendants in possession of the lands so resigned. In a suit after- 
wards' brought by the plaintiff to recover possession of these lands, 
the Assistant Judge held that a Mimsddr could not oust’ a tenant 
who had been piifc in poi^session by the Collector, and accordingly 
decreed in favour of the defendants.

The special^appeal was heard b y  W arden  and G ibbs , JJ,
P ee  C uriam  ;— The Court consider that the Assistant Judge 

was in error in holding that a Mirdsddr cannot oust a tenant 
who has been put in possession by a Collector {vide 8aht V, 
Bavji, 1 Bom. H. 0. Rep. 41). Not only has this Court decided 
to the above effect, but it has also held that a Mirdsddr who has 

___^  given in a mzindmu |ias the right to recover his land if he


