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Before Afldison, Jai Lai and Bhide, J / ,
B H O L A  R A M  c% SONS, L T D — Petitioiier 

ijersus
The CROW N— Eespondent,

Civil Reference No. 31 of 1934

Indian Companies Act, V II of 1913, Section 104 (2) — 
Form V I I , cohirnn 3—Particulars slioxving allotinent of shaTes 

ofJteru'ise than in ('ash ’—Stamp duty— whefdier cJiargeahle 
ax on an ‘ Agreement ’ or on a ‘ Con'veyance.^

The Company (Petitioner), liavingf by oral contract agreed 
to take over the entire business of a Firm in consideration of 
the allotment of certain fully paid up shares in the Company^ 
gave particulars of the transaction in its return to tlie Ee,i^s- 
trar under Section 104 of tlie Indian Companies Act (Form 
V II, column 3); ivhicli parfciculars were, under sub-section (2) 
■of that seetionj chargeable with tlie same stainp as the
•contract would have been if it had been reduced to writing. 
The Company claimed that the particulars were chargeahle 
• as an r atp'eement/ with a one rupee stamp, and not as a 
‘ conveyance.’

-ffeZcZj that the particulars filed were chargeable with 
•stamp duty as on an ‘ agreement ’ and not as on a ' convey- , 
ance ’ inasmuch as the a<:>Teement as shewn in column 3 of 
I ’orm V II  was in the nature of a transfer of the business of 
the jFirm in the future and not in presenid.

C ase r e fe r red  itnder section  57 o f  tjie ln d i  
A c t , 1899, h j th ey H o n 'h le . M  

■ Johnson, C h ie f  C om m issioner; B d M , w U h  M s le tte r  
No .̂: 741^ dated  25tl). Jam iary, IB M , f o r  ord ers o f  th e  

C o u r t, .

M ehr Chand M ahajan and A mar Nath Chona, 
for Petitioner.

D ewan R am L al, Government Advccate, for 
Respondent.
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1934 B hide J .— This is a reference by the C hief
-o ^ Commissioner, Delhi, under section 57 o f the Indian 
Ehola R am

& S o n s , Liu . Stamp Act.
The material facts giving rise to the reference' 

m  Crown. briefly stated as follows :— A. firm styled
B h i d e  J. Messrs. Rai SaMb Bhohi Ram & Sons was carrying 

on business as wine and general merchants in Delhi 
and other places. In 1931 a Company named Rm 
Sahib Bhola Ram & Sons, was formed, one of thê  
objects of which, according to clause 3 (a) of the- 
memorandum of association, was to take over the- 
running business of the firm Messrs. Rai SaMh Bhola 
Ram & Sons with its good will and all property assetsv 
and liabilities as on 31st March, 1931, in considera
tion of the allotment o f fully paid up shares in the* 
capital of the new company as follow s:—

Rai Sahib Bhola Bam ..  32 shares.
Mr. Sardari Lai and Mr. Jaswant Rai 

(sons of Rai Sahib Bhola Earn) . .  82 shares each.
It is alleged that the shares were allotted as above  ̂

in consideration of an oral agreement on behalf of 
Messrs. Bhola Ram & Sons to transfer their assets,, 
liabilities and good will to the Company and that no 
deed of conveyance with respect to the property or- 
the good will of the partnership has so far been 
executed in favour of the Company.

After the allotment o f the shares, the Company 
had to file with the Registrar, in accordance with the- 
provisions of section 104 of the Indian Companies 
Act, a return as to the allotment o f the shares to
gether with another return showing the prescribed' 
particulars in respect of the S6 shares which wer^ 
allotted as fully paid up ‘ otherwise than m  casZi- * as 
stated above in pursuance of an oral contract. The' 
particulars given in respect of these shares as required
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(8) If the consideration 
for the allotment of any 
shares is a sale of property 
or the agreement for the sale 
of property, state fully the 
consideration for, and other 
terms of such sale or agree
ment for sale.

in column 3 of Form V II  prescribed for the purpose 19S4
were as follows Bho~ E am

The consideration for ^ S o n s , L t d  

the agreement to sell is ,
the allotment of 96 fully 
paid up shares of the Bhidb J. 
nominal value of Es.
1,44,000—mde clause 3 (a) 
of the memorandum of
the association of the 
Company. There are no
other terms of the said 
agreement of the sale.

According to sub-section (2) o f section 104 of the 
Indian Companies Act, the particulars so supplied are 
chargeable with the same stamp duty as the contract of 
which the particulars are given, i f  it had been reduced 
to writing. When the particulars were filed in the 
office o f the Begistrar an objection wsls raised that 
the above particulars were chargeable with duty as a 
- conveyance ’ under article 23, Sch.ed'ule I, of the
Indian Stamp Act. The Company claimed that the
particulars were chargeable as an ' agreement ’ only 
with a one rupee stamp. The Eegistrar, who is also 
the Collector for the Delhi Province, decided that the 
objection was valid and ordered the Company to pay 
a stamp duty of Es. 2,150 together with a penalty of 
an equal amount. The Company appealed to the 
Chief Commissioner, who is the Chief Gontrolling 
Eevenue Authority for the Delhi Province, under 
section 66 of the Indian Stamp Act, for the setting 
aside o f the Collector’ s order and he has made the 
present reference und^r section 57 o f that ̂ A  as he 
was o f opinion that the question o f law involved, was 
not free from doubt.

The sole point for decision before us is whether 
the aforesaid particulars filed with, tlie Registrar are

B2



1934 in the circumstances o f the case chargeable' with
B hgla R am d'uty as a ‘ conveyance ’ or as an ‘ agreement/

& Sons, L td . The decision of the question depends on the inter- 
The Ceown provisions of sub-sections (1) and (2)

- —  of section 104 o f the Indian Companies Apt which
Bhide J, a g  fo llow s :—

“ 104. (1) Whenever a Company having a share
capital makes any allotment of its shares, the Company 
shall, within on© month thereafter—

(a) file with the Registrar a return o f the
allotment, stating the number and 
nominal amount of the shares, compris
ed in the allotment, the names, addresses 
and descriptions of the allottees, and 
the amount (if any) paid or due and 
payable on each share; and

(b) in the case of shares allotted as fully or
partly paid up otherwise than in cash, 
produce for the inspection and examina
tion of the Registrar a contract in 
writing constituting the title of the 
allottee to the allotment together with 
any contract o f sale, or for services or 
other consideration in respect o f which 
that allotment was made, such contracts 
being duly stamped, and file with the 
Registrar copies verified in the prescrib
ed ma,nner of all such contracts and a 
return stating the number and nominal 
amount o f shares so allotted, the extent 
to which they are to be treated as paid 
up, and the consideration for which 
they have beeal allotted.

(2) Where such a contract as above-iaentioned is 
not reduced to writing, the company shall, within one
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month after the allotment, file with the E-egistrar the 
prescribed particulars o f the contract stamped with BholT iiam 
the same stamp duty as would have been payable i f  & Sons, L td . 

the contract had been reduced to writing, and these Oeowh 
particulars shall be deemed to be an instrument within -— ■
the meaning of the Indian Stamp Act, 1899, and the J.
Registrar may, as a condition o f filing the particulars, 
require that the duty payable thereon be adjudicated 
under section 31 of that Act.'"

It would appear from the above that clause (b) 
of sub-section (1 ) requires that in the case of shares 
allotted as fully or partly paid up ' otherwise than 
in cash/ the ' contract in writing constituting the 
title of the allottee to the allotment ’ together with 
any contract of sale or for services or other considera
tion in respect o f which that allotment was mad© 
should be produced for the inspection of the Regis
trar— such contracts being duly stamped. Sub-section
(2) goes on to say that where ‘ such a contract as 
above-mentioned is not reduced to writing, V the Gom» 
pany must file the prescribed particulars thereof and 
the prescribed particulars so supplied have to be 
stamped with the same stamp duty as would have been 
payable if the contract had been reduced to writing.
Now, the only ‘ contract in writing ’ which is speci
fically referred to in sub-sections (1 ) (5) is the contract 
‘ constituting the title of the allottee ’ to the allotment 
of the shares in question and when this contraGt is not 
in writing, the particulars o f this contract have to be 
filed under sub-section (2). /We have, therefore, to see 
which was the ‘ contract eonstittiting the title o f the 
allottees ’ in the present case. Accordinsr to the 
Company, this contract consisted o f the oral agree
ment on behalf of the firm Bhola Ram & Sons to 
transfer their assets, good will, etc.. to the Company
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1934 in lieu of the 96 shares allotted to Mdi Sahib Bhola
-----  Ram and his two sons who were the partners o f that.

there was no other ‘ contract of sale or for 
'V- services, etc.’ The particulars supplied were there-

-The Geown. of tiiis oral agreement between the firm and the
Bhide J. Company and according to the provisions of sub

section (2) o f section 104, the stamp duty payable on 
the particulars would be the same as that on the oral 
agreement referred to above, if  it had been reduced to 
writing. It was contended on behalf o f the Company 
that the agreement being to transfer the assets, etc. 
in the future it could not be treated as a ‘ conveyance ’ 
and as an agreement it was liable only to a duty of 
one rupee in this province. The Company had 
actually paid a stamp duty of Es. 10 which was in 
excess o f the duty legally payable.

In reply to the above contentions of the learned 
counsel for the Company, the learned Government 
Advocate advanced a two-fold argument. He urged 
firstly that the agreement was in reality to transfer 
the assets, etc. at once and not in the future and 
secondly, that the particulars supplied under sub
section (2) of section 104 must at any rate be treated 
for purposes o f  stamp duty as a ‘ conveyance ’ o f the 
property and not merely as an agreement to transfer 
the property. Neither of these positions, however, 
appears to me to be tenable. So far as the nature of 
the agreement is concerned, the facts were not disput
ed before the Collector or the Chief Control!mg' 
Beveniie Authority and have been apparently accepted 
by them and we must therefore take it for the purposes 
o f this reference that the agreement v\̂ as in fact as 
stated in IForm V II. It was urged that iii Form "V̂ I 
supplied by the Company in respect o f the allotment 
of the shares, the consideration for the allotment is
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■described as the ‘ purchase of the fiirm Rai Sahib 1934 
Bhola Ram & Sons as a going concern with all assets ^ 
and liabilities.’ But Form V I  makes only a brief ^ 
reference to the matter and its wording, though not -t'.
happy, is not wholly inconsistent with the allegation • __ 1
that the purchase was to take place subsequently. Bhide J. 
The particulars o f the agreement are given in Eorm 
’V II and this is the document with which we are con
cerned for the purposes of the present reference.

The second argument put forward by the learned 
Government Advocate that the particulars must be 
treated as a conveyance is not supported either by the 
wording of section 104 or of the form for particulars 
‘(Form V II) prescribed thereunder. The section re
quires the particulars of the contract ‘ constituting 
the title o f the allottee ’ to be filed with the Eegis- 
trar. I f  this contract consisted merely of an agree
ment to transfer properties in the future, it is difficult 
i:o see how the particulars thereof could be treated as 
•a. transfer o f the property in f  resenti. Sub-section 
'(2) of section 104 clearly lays down that the particu
lars would be liable to the same stamp duty as would 
have been payable if  the contract of which the parti- 
‘Culars are supplied had been reduced to writing.
Further, column 3 of Form V II  prescribed under the 
Act itself recognises a distinction between sales of 
property and agreements to sell property which might 
form the consideration for the allotment. It seems 
therefore clear that in the circumstances o f this case 
the particulars cannot be treated as a  ̂conveyancev 
as the contract of which the particulars are supplied 
was only an agreement to trahsfer property in the 
future. V Conveyance ’ is defined in the Indian 
Stamp A ct as follows Conveyance includes a con- 
Yeyance on sale and every instrument by which pro-
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1934 perty whethor moveable or iiniiioveable is transferred 
Bh o l a Eam which is not otherwise specifieailly;

'& Sons, L t d . provided for by Schedule I . ’ It would appear from 
Th e  Ceowi .̂ definition that an actual transfer of property is-

-----  an essential feature o f a “ conveyance.”  Consequent-
B h i d e  J .  agreement to transfer property in the future

cannot be treated as a " conveyance.”
The present case appears to be of the same type

as those reported in Commissioner of Inland Revenue 
V. Angtis^ The same v. Leivis (1) and In re Swadeshi' 
Cotton Mills Co., (2), on which the learned counsel for' 
the Company relied and which the learned Govern
ment Advocate did not even attempt to distinguish. 
In both these cases there were agreements to transfer 
assets or good will of a business in the future in 
similar circumstances. But it was held that these' 
agreements were not liable to stamp duty as “ con
veyances.”  The only point of distinction is tha': in 
the present case the agreement was an oral one; but 
for purposes of stamp duty, as pointed out already,. 
the particulars supplied under section 104 (2) o f the' 
Indian Companies Act stand on the same footing as 
the agreement if  it had been reduced to writing. The- 
Collector has merely relied on In re The Kondoli Tea 
Co., Ltd. (3), in support of his order but that case is 
clearly distinguishable as there was a deed conveying’ 
the property in that case. All that was held there’’n 
was that the mere fact that the transferors and the' 
transferees were practically identical did not make 
any difference for the purposes o f stamp duty. It 
was uxged by the learned Government Advocate that 
the firm Bhola Ram & Sons and the new Company 
were practically identical and the allegM oral agree-

(1) (1889) 23 Q. B . D.  579. (2) 1932 A. I. E . (All.) 291.
:■ <3>{1886)'X.
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B h i o e  J .

ment was merely a device adopted witii a view to evade 
stamp duty. That may be so; but as pointed out in Bhola Ram 
the rulings referred to above, we are not concerned & Sons, Ltd.
with that aspect of the question. It is a well- Grown.
established principle that fiscal enactments must be 
construed strictly. We have to interpret the law as 
it stands and to see whether, in view of the provisions 
of section 104 of Indian Companies Act read with 
those of the Indian Stamp Act, the “ particulars ”  of 
the oral ‘ contract constituting the title of the allottee ’ 
which Avere supplied in the present case fall within 
the definition of a “ conveyance.'’ For reasons 
given above, it seems to me that these particulars can
not be treated as a “ conveyance ”  for the purposes of 
stamp duty and can only be treated as an agreement.
I  would, therefore, answer this reference accordingly.
I f  this situation is unsatisfactory and the law is 
defective; it is for the Legislature to consider what 
steps should be taken to amend it.

A d d i s o n  J .- -I agree.

J at 'La l  J .— I agree.

A ddison J.

J a i  L a l  J .

A . N . C .

The f  ollowing case is sirailar to the above and was 
decided hy the same Bench on the same date :■■■-■

LAK H SH M I IRON & ST E E L ' MANIJFACn’ LR  
ING COM PAOT:,XTD.— Petitioner/ 

■" nersiis 
T h e  CROWN— Bespondent.

;.V Civil .Reference No. 32 of 1934.

Case referTed under section 57 of the Indian 
Stamp Act, 1899, by the Hon'hie Mr. J. G. 
Johnson, Chief Commissioner, Delhi, with his No. 7/̂ 7,


