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SjiGcial Ajrpeal No. 464 o f  1874.

Y A M U N A 'B A 'I, W ife of Na'b a 'yan  Moueshvar Pendse, and N A 'R A '-
Y A N  JA G A N A 'T ir BHIDE (Obig ih al  D efendants) S pecl4.l
A p p e lla n t v, N A 'R A 'Y A 'N  M OPtESIIVAR PENDSE (O riginal
P laintiff) Special R espondent.

t
lladiaml (tad Wifo.—ReHtltuiion o f  conjtifjal rUjlitis^Grueltij.

Iu a suit by a Hindu husband agaiusfc his Avife for the I’estitutioii of conjvigal 
rights, the criterion of legal cruelt}’-, justifyiug tho wife’s desertion, is the same 
in this couutiy as in England, viz., whether there bas been actual violence of sudi 
a character as to endanger personal health or safety, or whether there is tho reason, 
able apprehension of it,

E very person who receives a married woman into his house, and suffers her to 
continue there after he has received notice from the htxsband not to harbour her, 

is liable io an action fords^magos or injunction, nnless tho husband has, by his cruelty 
or misconduot, forfeited his marital rights, or has turned his wife out of cloorSj or 
has by some insult, or ill-treatoient, compelled her to leave him. ^

Semhle that a docree for restitution of conjugal rights between Muhammadans or 
Hindus may be enforced iinder Section 200 of Act VIII. o f 1859.

T h is  was a special appeal from the decision of Edward Cordeaux, 
Assistant Judge of the District of Poona, confirming, except as re­
gards the award of costs, the decree of Eamehandra Jauardan, Joint 
Subordinate Jndge at Poona,

The plaintiff sued for the’ . '̂fltitation pf conjugal riglits and to re­
cover possession of his wife, the first defendant, from the second 
defendant, alleging tha| tho first defendant was living at the se­
cond defendant’s house, and that, when tho plaintiff on the morn­
ing of the 28th of Eehruary 1873 demanded his wife, the. first de­
fendant refused to return to him, and the second defendant refused 
to give her up.

The written statement of the first defendant was to the effect that 
the plaintiff was, a man of unsound mind, unable to earn a liveli­
hood, and incapable of taking care of her or his property; that aftesi'̂  ■ 
the death of her father ;̂he first defendant, with the consent of 
mother-in-law, went to live at the house of the second defendant, ^ 
who was a relativeofthe plaintiff, and that the plaintiff andhis mother 
were also to have afterwards come to reside in the second defend-
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ant’s lioiise, but before they did so tlie < SERIES, 
the first defendant was willing’ to live wi, 
his house, as he was 
his relatives living

165

"“flQ

was willing to live wi, . ,
• , 1 , . , , amtift s motliei: 'died; thatIS unable to j)rotect n» . ^

■ 1 ;h Jier hiis.,*;ai3d, but not inm the same Jiouse, lia ,

1S7C.

Y am una 'ba ' i
AKI)

go witli lier iiusDancl on me day-------- _ , - 1
, liat she, therefore, refused nMoresuvah

The sccond defendant Answered nearly in the plaint.
lie did not object to the first defendant goi/̂
but merely prevented force being used to I adde( t lat

jig t(D her Juisband s bouse,
The Subordinate Judge gave the plaLonipcl her to do so.^ 

the second defiindant to deliver up the fir.4 _ _ ,. \
band, and to bear all the costs of the suit.§  ̂ dLCiee diicctiiig

lit deibndaiit to herhus- 
The Appellate Court afiirmed that dc|î

as to costs. H
“̂ ■ee, but varied the order 

The special ajDpeal was heard by Melv] J

Branmiij withhhii Mdluidcv Ghhmiaji West JJ
— No suit for possession of a wife will lie. ,
possession cannot be enforced: Oathcf, Baiu, v;' defend,int.s .
not be treated as a chattel, and ordered to<'C'̂  decree ordering such 
second defendant is not at all liable. He ^-^oMfa (1). She can- 
defendant going to her husband; he mereP' ‘lelivered up. The
force being used : Pkilp v. Sgulre (2) ; iif^ 
case, the second defendant acted solely from ^  to prevent
See also Marchmoni w Marchimnt (.3). | in tiii^iesent

«  principles Flanity.
The plaintiff charged his wife before nstifi

ing committed adultery with the second^usb • iSp 
was proved to be utterly false. This co, ^Ligibtia ĵ witli hav-
cruelty: Bvay v. Bray (4). Here a false
tantamount to cruelty. MiJmr v. Milner (5) amounts to le^al
by the husband of his wife as a common prosti ■j bi incest was held 

his case treatment 
n tho streets was(1) 14 Beng. L. R. 298. ^

(2) Peake^s N. P. Cases, 114. In that caso, however, as in tl 
Berlhon v. Carhirrhjltt (2 Esp. 480), the livifo took refuge with’ 
accounfc of ill-treatment by the plaintiffj i e  similar case of

(8 )  MacQucen OB Divoree, 317. (4) 1 Hagg, Sod.. 103. (6 ) 4 Swab.,'-*''®

y



16G ,lty. See also Kellu v. Kelly (1). and 
1S7G, considereL aintiff iu liis examiiiatioii states tliat he

r from his wife. This is a threat that
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Yamuna'ba'i Stace v. StacGi^u,
AND + 1 r 1 is wife. This also is cruelty.

Na'ra'yak take food or
Jaoanath ^plaintiff:— The second defendant is clear-

07 - - rrn jr. ,1 ,out the proceedings aided aud abetted
N-v'ka'yav o/umirav VitJicdfoY iliQ: . i  ̂ n -  t

ly IM,le. He has thro„g™*'“  that the plamt.ff wanted l„s wife,

the first defendant. Afte' l’ T T1 „ 1 , , . , - nv of the Court below Is quite correct onlie had no business to keo
pp. 802 and S7G. The vij
this point. jelty, and to show that the law on the

+1 „ i* n ilndia as in England, he. cited Milford Un the question of ci; ® nr 7
subject was the same in f Z
V. Milford (3), Ber/um (d). This case is quite
■n 7 T> 7 cil nas not ))een such cruelty as to justify
Bic'door RuJieemY. , -rx- i i'- . i
eonclusive to show j » w  the Hmdu ourtom on tl̂

the wife's desertiou. To P '
referred to pages 31, 32, ^
of Hindu Castes. lourt was delivered by

The judgment of the (s case the plaintiff asks that liis wife, tlie
M elvili j  • L i thif return to him, and that tlie

first defeiKtatymay be' , P  has been liviugand who has
swond defenda,it, in w h P "
opposed her return, majp’ned at the bar that a suit for the restitu- 

It faintly a f  ™ Courts, or, at all events,
tion of lo-a] rio-hts t!*'̂ ^̂  restitution cannot be enforced ; and, in 
that a (leci  ̂wdeiincr referred to a judgment of
support of tus arguf 14 Beng. L. R., 298. That judg-
Mr. Justice Markhy' »f the Privy Oouiicil in
ment does not ken" an  v.Shmnsomiissa Sogmn{C,) conclnAve-
Mormshee Smlom-- -  ̂ ’ ’® maintained. The question
lyestaM ishesthat>X '‘ “ S the Court’s decree is at present pre- 
of the motle of allude to it as aifecting the question of the
mature, and we c admitted that a Court could
adm issibility o f / - 9  L - J .0  Mat. Oh. (2)37L. J.51Mat, Ca.

R., 295 (Pr. and Div.) • (J) 6 Î Ioore I. A., 348.
11 Moore I, A., 551. (6) 11 Moore I. A., 051.
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not enforce its decree  ̂ that ■would he . Ag
that the Court could not entertain the ; SERIES. -
referred to, the Privy Ooiincil has exprest, mothcT-'-^U Mr.
Justice Markby does n‘ot notice) that order
a Court directiug the wife to return to coll , would seenJ V uI'vax
t-o fall within the 200th Section of the Civiil-^ocedurc Code, 
to ho enforceable by imprisonment or attaclinient o£ property, 
or both. The Bengal ffigh Court [6 Calc. W. R. 105 Civ. Rul] 
had previously come to the same conclusion ; and iu Anlctsai' 
JcdidngMr Frdmjh v. Avdhdi (1) I have treated the question as 
settled by authority. We see no reason to entertain any doubt on 
the subject now. Ŵ e are unable to agree with Mr. Justice Markby 
that a decreoj which orders a wife to return to her husband’s pro­
tection, amounts to nothing more than a declaration that tho 
relation of husband and wife exists between the parties. In nine 
cases out of ten there is no dispute as to the existence of that rela­
tion; aud a declaratory decree to that effect is not what the plain­
tiff asks, nor what the Court professes to^ îve him. The policy of 
entertaining and enforcing such claims may be.open to question : 
but, so,long as their jurisdiction is not barred by legislation, our 
Courts have no fliscretion in the matter. In the case of Parsia the 
Legislature has, by Act XV. of 1865, made exj)ress jjrovision for 
such suits and for the enforcement of the decree [Section SG]; and 
the cases to which w’-e have referred are, we think, sufficient author­
ity to support the action of our Courts in similar suits between 
Hindus and Muhammadans.

■ V

Tbe question which we have to decide,^as between Iho plaintiff 
and his wife, is whether tho latter has proved a legal justification 
for the admitted refusal to return to her husband^s house.

The written statement of the first defendant Yamunabai, in 
answer to tho plaint, is as follows:—

“ 1. I have been observing my husband to be an idiot ever 
sinee the day on which my mai.iiagG took place. He has not sense 
enough to manage his owm property, or to protect me, or to gain 
his livelihood by any acquirement, skill, or ingenuityj

(1) 9 Bom. H. C. Eep,j SOO.
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168 1 ''2 . My latlier-in-law died about 1.0 months ago; [and my]
mothcr-iu-law died about $ months ago. Now I  have uo one 

r [left] on the side of [my] iather-in-law except [my] idiotic hus-
After the death of  ̂ ŷ father-in-law I was livmg even

'with my mother-in-law, v/ho Avas a very old [woman]. There 
being [residing] in tho dwelling-house of my father-in-law and 

Tend.'sk. niother-iu-huv and husband, Ramchandra Mahadev aud many
other persons of young age, it came to pass that I could not live
in that house with respectability [decency]. As the husband of 
my aged mother-in-law was dead, tliero was a difficulty iu the 
way of [her] going out [of her house] owing to tlie custom of 
Brahman caste. On this account, aud as my husband was an idiot, 
they could not restrain Ramchandra Mahadev aud others of [his] 
kinsmen. Therefore my mother-in-law Avith the consent of 
Sowbhagyavati (an epithet of respect prefixed to the names of 
women whose-husbands are living), Godavaribai Ntitu, the grand­
daughter of my mother-in-law,' sent me, on account of the 
[aforesaid] difficulty, to reside iu the house of the defendant No. 2, 
N^rayan Jaganatl^ Bhide, son-in-law to my mother-in-law. My 
mother-in-law was to come there after with my husband to reside 
at [the said] Bliide’s ; [but in tlie meantime] she died at Bhade.

“ 3. I do not believe that the present suit is instituted against 
lAo by my husband of his own sense. He has not sense enough to 
do this. Ramchandra Maluidev Pendse has got my idiotic husband 
under his hand (intiuenco), and lias put forth his [my hu.sbatid’s] 
name, and caused this suit to be instituted. Therefore [I pray 
tliat] the Court will be so gracious as to make him [Ramchandra 
Mahadev Pendse] anothef plaintiff or defendant [iu this case], that 
is to say, enter his name as one of the parties opposed to me.

“  4. As said above, I camc from the house of [my] husband to 
the house of the defendant No. 2 in or about the month of last 
Bliadrapad [September 1872]; since that day I have never at ali 
been invited by [my] husband. [My] mother-in-law had directed 
[me] not to go to the house of the Peudses, unless I was invited 
by [my said] mother-in-law herself. Accordingly I never wait 
[tliither]. ■

o> < )n  the day of the [institution of this] suit, my husband 
and Ra-mchfijidra Malrklev Pendse came to [the said] Bhide’s



house, and [my] huabaiid remained standing near the gattav [out- 187G.
side the house]. As ^he [my husband] coukl not say anything Yamuxa'bâ  
Ramchandra Mahadev came inside and asked'me to go to fmy]® L JJ jaAKAYAX
father-in-law’s {i.e., my husband’s] house. Tlien. I said that my Jauaxath 
husband was an idiot, that he (Ramchandra) should not allure him v,
with a bait and deceive him, that he should not ruin liim and me  ̂
but that he should make over [my] husband to me. I said this ou Pendse.
that day, and I had sent^messages [to tlie same effect] once or twice 
before. But Ramchandra did not attend to it. And on the afore­
said day he took away [my] luisba,nd. At present I am feeding 
and maintaining myself with respectability (decency) in the said 
Bliide’s Jiouse, by assisting his daughtor-in-law at lier toilette, and 
doing other light work, and at times of inconvenience by cooking 
aud winnowing grain, &c., and doing other light work.

0. So long as my husband is ‘ in the hands ’ {Lc. ‘  under the. 
control') of Ramchandra Mahddev and other kinsmen [of my hus-, 
band], that is to say, tliose who are entitled to be heirs [to 
my husband] after his [my husband’s] [death], I am not willing 
to go to my husband at the liouse of tlie Pendses, aud imder 
[their] control. For [my] liusband is an idiot, and if they should 
impute to me adultery and various other crimes, I shall Be defeat­
ed of my right of succession to my husband’s property and of [my] 
right of [getting] food [and] clothes [maintenance] [from that pro- | 
perty after liis death], and the riglit will be gone to Ramchandra f 
Mahadev and others. I am [therefore] unwilling to go under the 
control of such persons, without any protection. And from their 
former conduct I entertain the greatest apprehensions that they 
will do so.

“ 7. [I i r̂ay that] the Court will [be , pleased to] consider 
whether my aforesaid statements are j)roper or not, and to enter 
the name of Ramchandra Mahadev as one of the parties opposed 
[to me], and to reject my husband’s claim and to award all my costs 
against the said Ramchandra Mahadev.”

It has hardly been attempted to maintain that any of the alle­
gations contained in this statement would, if proved, constitute 
a sufficient justification for the defendant's refusal to live with her 
husband. The plaintiff, as the Assistant Judge says, is admittedly 
a man of very low mental capacity, on the border line of idiocy.

VOL. I.] BOMBAY SEBIES. 1C9



1876. But Yamunabai has not alleged that she entertains any apprehen- 
Y amuka 'b a 'i  sions to her safety on this account, nor indeed that she is unwilling 

Na.'k ŷan to live with her husband on this account. On the contrary, on 
the saniie day on which the present suit was filed, she filed a coun- 

V. ter suit to obtain possession of her husband, alleging that he was 
MoreshvTe of unsound mind, and that she was the proper person to have 

Penij.se. charge of him, but that his cousin, Ramchandra, refused to give 
him up. Her objection was not to livin_" with her husband, but 
with her huKl,)and’s relatives. Noav it is easy to x3onceive that the 
annoyances of married life must be often much aggi’avated by the 
necessity which a Hindu wife is under of living in the same houso 
with the whole of her husband’s family; and ill-treatment at the 
hands of her husband’s relations, from which he was powerless to 
protect her, might reasonably be urged as a ground for refusing to 
live with him. But no such ill-treatment has been alleged in the 
defendant’s written statement. It has, indeed, been suggested to 
us by the learned counsel for the special appellants that that kate- 
raont implies much morQ t̂han it expresses; that the first defend­
ant left her husband’s house in consequence of an attempt made 
upon her virtue by her husband’s cousin Krishnaji; and we are 
asked to order the examination of certain witnesses, whose evidence, 
it is said, would establish this fact. Undoubtedly no Court woidd 
order a wife to return to her husband’s house if she were liable to 
be exposed to au outrage of this description. But it is impossible 
to pay any attention to a mere verbal allegation made at this late 
period of the proceedings.  ̂ I f the defendant had so good a defence, 
she should have made it distinctly, and have raised an issue regard­
ing it. She should, at kast, have conie forward to give evidence. 
She was summoned as a witness, and her pleader twice obtained 
an adj ournment in order to produce her. But she I'emained absent, 
and her absence has never been accounted for. It is out of the 
question that the Court should now order an inquiry into the truth 
of an allegation which does not even appear on any part of the re­
cord, and which the person making it does not venture to substan­
tiate upon oath.

1 There is one circumstance in this case, and one only, which 
raises any doubt as to the right of the plaintifif to the relief which 
he seeks. Soon after this suit was instituted, the plaintiff lodged

170 THE INDIAN LAW  REPORTS. [VOL. I.



a complaint before tbe Magistrate  ̂ cliargi. 
witli having committed adultery with th 
swore that he had hiiiiself witnessed circui 
conclusion that ad.ultery had taken place, 
and his complaint was rejected without iuq 
the matter before the higher Coiu’ts, but 
present suit he has again put forward this 
has called his relations to supj)ort it. Th 
found that tho imputation is utterly groui 
it> then, that the plaintiff and his relations, 
gratify their hatred against the second d e f e n d  

to asper.se the character of tlie plaintiF 
tion before the^Magistl'ate the plaintiff 
expression iu refer^ce to his wife, and avIh 
consistency in wishing to recover possessit 
held in such low ^teein, he said that, if she 
would be i n c o n s i s t e i n t  with his religion to receive 
from her hands, thdugh in other respects he should ti 
the affection due fi^m a. husband to a ■wife. It has 
pressed upon us thalt the unjust aspersions cast tin 
his wife amount to pruelty, and that tho treatment to \ 
himself said that#© intends to subject her, would als 
cruelty, and that^on these grounds the defendant sh<. 
compelled to retu|^ to his house.

V

In Moonshce Bu'?^oor Riiheem v. Shnmsoonism Hcfjun 
Lordships of the ifnvy Council say;— " It seems to tl 
that, if cruelty in degree rendering it ifnsafe for the wife cv. 
to her husband’s dpi^ii^ion were establishedjtlidPCourt might refuse 
to send her back. | It may be, too, that gross failure by tlie luis- 
band of the peiiifGrî '̂iiT̂ c© of tho obligations which the marriag’o con­
tract imposes on hfm for the benefit of the wife, mighty if properly 
proved, afford goo^l grounds for refusing to him the assistanco 
of the Court ” (2).\ In the presen’t case we are only concerned 
with the cpiestion ofW ; and on that point their Lordships, 
in another part of thc  ̂ same judgment, «ay:— “’The Mahomedan 
law,.on a question of what is legal cruelty between man and 
wife, would pi'obably not differ materially from onr own, of wliich

yOL. I.] BOMBAY SE

(I) 11 Moore 551. {*2) L lb. 615.



cases is
Milford V. MiJforii .

s judgment, observing
critical examiuatiou. > It

jiu't is bound to take care t
of giving full relief to the wife,

jigned by the ‘law to the definitior
•ds, ia delivG»ing judgment, he saic’
ueltj?- are familiar. There must b
2ter as to endanger personal health
reasonable apprehension of it. Th»

3 said, has never been driven off this
ted in the argument, wliatever genera^
from the Court, affect to decide tJiat

J sufficient to found a decree upon cru
..rt’s interferencQt is the wife’s safety, ai

fulfilling the,duties of matrimony in a st
the still more recent cas€ of Kelly v. Kelly, (3)
the law in similar terms, and granted a 3udicial
gi’oimd that, if force, whether physical or moral,
exerted to compel the submission of a wi^e to
during such a length of time as to injure hqr I
serious malady imminent, although there be
violence such as would j\istify a decree, it an "̂
In that case, then, the Judges were careful t(
mitslaid down in previouTj cases. The quest:

(1) Moore I. A . Oil. (2) 1 L. E. (
(3) 39 L. J. 59 Mat.



a complaint before the Magistrate, clmrpfi. 
with liaving committed adultery with tb 
swore that lie had hijnseif Avitnessed circui 
conclusion that adultery had taken plaot*. 
and his compl.aint Avas rejected withoit liKj 
the matter before the liigher Courts, hut w 
present suit he has agaai put forn’ard this 
has called hi.s relation,s to support it. 'i'li 
found that tho imputatii>n is utterly groui 
it, then, that the plaintiff ami his r(‘latious, 
gratify their hatred against tho sccoud dercni’ 

''c'o a'spierse the charactei^il^^e, 
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consistency in Avish 
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positions is the followiug:— ‘ There must 
ucli a cliaracter as to endanger jjersonal 

;re must be a reasonable apprehension of it / 
Avell said iiiEvatis v. Evans, ‘ has never been 
’ (1). The recent case, to which the Privy 
doubt the case of Milford v. Milford (2). 
,es have been quoted to us as showing tliat 

.ty, it is not necessary that there sliould be
0 doubt, some of .those cases do indicate 

the English Judges to enlarge the definition 
M-ace certain cases of peculiar hardship. But
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The question of 
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hat it is not indue-
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wlietlier, in tliis country^ we ouglit to extend tliose limits, and 1876.

to enlarge tlie definition of legal cruelty so as' to allow a wife to 
justify lier desertioniof lier liusband upon grounds wdiich in England 
would not amount to a justification. After a careful consideration Jaoaxath 
of this question we have come to the conclusion tliat we ought not 
to do so. Native law and custom is, at least, as stringent as English°  ® . iNlORESHV'iljR
law in regard to the duty of a wife to live with her husband. As PsifDSE,
the Judicial Committee say of the Mahomedan laŵ  so W’c would 
say of the Hindu law, that, on a question of what is legal crUelty 
between man and wife, it would probably not ditfer materially from 
our ow'n. Any difference there might be, would be iu tiie direction 
■of greater strictness, not of greater laxity,— at least in regard to the 
treatment of the wife by the husband. A  Hindu wife cannot, any 
more than- an English wife, claim a divorce on account of nierely 
her husband’s inconstancy; but she may demand a separate ]nain- 
tenance if her husband ill-treat her on account of a favourite 
wife or mistress (1). She may abandon a husband wlio com­
municates anything noxious (2). In the case of any undue 
chastisement, in the exercise of marital rights, our Courts would 
probably adopt the views expressed' by Sir Thomas Strange (3), 
though in the Presidency towns they might possibly be some­
what hampered by the provisions of 21 Geo. I l l ,  C. 70,
S. 18, and 87 Geo. III., C. 142,*S. 12. But we do not think that 
we should be. justified under Hindu law, any more tlian under 
English law, in holding that an unfounded imputation upon a 
wife’s chastity, however gross an outrage, is by itself sutficiont to 

jf. constitute legal cruelty. An Americau writer (4) refers to an old 
J^|case in Scotland {L ĝ ciq̂  Jfoir, a . d . 1750) where a husband 
^/ publicly and j>erseveiingly reproached his.wife falsely with lascivi- 
gjious behaviour and immoderate lust, and in whicli the Commis­

saries of the Court of Session held this a sufficieut ground for a 
iudicial separation; but the House of Lords reversed the decision- 
The observations of tins -writer on this subject arc wortli quoting'.

The proposition ”, he says, “ seems to be, on the whole, well 
established in England and in most of our States, that the haini 
to be apprehended must be bodily harm, in distinction from mental 
suffering. For, while it is admitted that pain of mind may be even

(1) Steelo 170; (2) 2 Colebrooke ISO. (3) 1 -Stra. H. L. 49.
(4) 1 Bishop on Marr. and Div, 724.
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1876. m o r e 's c v J ir c  t l ia n  b o d i l y  p a in ,  a n d  a  In it jb a n d  d is p o s e d  t o  e v i l  m a y  

c r e a te  m o r e  m is e r y  I n  a  sen .s itive  a n d  a f fe c t i o n a t e  w ife  b y  a  c o u r s e  

X  v^B?¥AN c o n d u c t  a d d r e s s e d  o n ly  t o  t h e  m in d ,  t h a n  iS, i n  f i t s  o f  a n g e r ,  he 
J a g a x a tii t o  in f l i c t  o c c a s io n a l  b lo w s  u p o n  l i e r  p e r s o n ; s t i l l  i t  is  s a id

^ 5 !^ ^  t b a t  in  s u c l i  a  e a s e  ‘ t b e  C o u r t  b a s  n o  s c a le  o f  s e n s ib i l i t ie s  b y  w b i c l i
quantum of injury done and felt.’ The rule,

'* PExr>-m ' tliereforcj seems to have arisen, not from any notion of its inherent 
justicc, but from the difficulty of practically administering tbe 
opposite rule, of regarding tbe mind the sftine as tbe body.” In 
this countl-y generally, and particularly in the present case, in 
'wliicb imputations of lascivious bebaviour -are cast by botb sides 
with equal recklessnessj it would certainly be impossible to gauge 
by any scale of sensibilities the quantum of injury done and felt.

As to the statement of his intentions contained, in tho plaintiff’s 
deposition before the Magistrate, to wbiG-li reference bas been made, 
it is sufficient to say that, even if it be regarded as a menace seri­
ously intended, it falls short of a justification of the first defend­
ant’s refusal to return to her husband.

It follows that the fii-st defendant has not, in our opinion, proved 
legal cruelty on the part oflier husband or his relations. In a 
suit between Hintlus we consider tliat the onl}' safe and practical 
criterion of cruelty is that contained in. the definition which guides 
the English Courts, namely, that there must be actual violence of 
such a character as to endanger personal Jiealth or safety; or 
there must be the reasonable apj)rehension of it. lii a suit between 
Muhammadans the Privy Council bas expressed its opinion that 
the same definition is applicable; and in the Parsi Chief Matri­
monial Court of Bombaf; over which I now preside, a similar 
definition was adopted at an early period of the Court’s existence 
{Tarilunji v. Kursetji Diiilnu, 23rd November 1860).

■ Tho next question is whether the plaintiff, having established his 
right to compel his wife to return to his protection, is entitled also 
to a decree against the second defendant, Narayan Bhide. The law 
on this subject is correctly stated by the Assistant Judge. Every 
person who. receives a maui’ied woman into his house, and suffers 
her to continue there after he has receivell notice from the husband 
not to liarbour her, i.s liable to an action foi’ damages, unless, the hus*
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or'lia.s tunieil bis \vife out of doors, or lia«, by some insult or ill-Y amun-a'-ua'i 
treatment, cumpelled her to leave him (1). The present plaiutiff 
asks, not for damages, but for an injunction ; and he is entitled to 
au injunction if he has proved his case, and if the conduct of the 
second defendant still continues to show a necessity for it. The 
Assistant Judge has found that the second defendant did harboiu- 
the first defendant after notice from Iier liusband ; and, looking to 
the conduct of the second defendant throughout the proceedinps in, 
tlie suit, Avo cannot entertain any doubt that lie has been, jiml is, act­
ively, aiding* and abetting the first defendant in her‘opposition to 
lier laisbaiKFs Aviskes.

Our decree must be that the plaintiff is entitled to his conjugal 
rights, and that’ the first defendant, Yamunabai, be ordered t(> 
return to his protection, and that the second defondaut, Niirtiyau- 
Bhide, do al)stain from harbouring the first defeiulaut, and front 
olfering any obstruction to the return, of the first defendant to. 
lier husband’s protection. . ■*

Having rt'gard to the conduct of the parties, and to all tho 
circumstances of the caso, \ve think that each party sbo\ild bear 
his and her costs throughoivt.

We amend the decree of tke Court btdoAV accordiuglv.

APPELLATE CRnriNAL JUEISDICTION.

C rim inal Bevicw  ISTG.

Ils IJE E E SIIA Y  L A K S H M A N .

Auxri'il o f  (!utniteoMtinv—Tlte Codeof Ci'uiiuHil Proccdi/re (Act X . o/’ lS72), 
Section 209— C\>vipUmi(lHt.

, A  l-(h-kun <ni tlio e.stablishment of a Civil 0̂ 0X111;, entrusted witii tlie exf^cif- 
tiou <>£ a writ, reported to tlic Court that a particular person oljstvucted liiui iu 
attaching property as commanded by the w rit; and a report was thereupon mado 

the Court to a ]\ra|,a.strate, with a view to proceedings being taken against the. 
obstructor. 1'he Magistrate acquitted the acoused and ordered the lu'irkiin to pay 
the accused oompensalion tmdcr Section 209 of the Crimiiial Procedure Code.

(1) AdtliHon on Torts 802.
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