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We may observe tliat, if tlie order made on the previouB ap-

plication of the respondent is still unexhausted by there behig

JQ -which its terms apply in jjarticiileirs as to which these

terms have not yet been satisfiedj it is apparently open to the

Court to give eifect to thatorder™ notwithstanding that any new
application for execution is barred. n

The order of the District Judge is reversed,, and that of tlio
Subordinate Judge restored, but we make no order as to costs of

this appeal.
Order accordinglij.

APPELLATE CflIIMINAL JURISDICTION.;
liefereMCG No. 138 of 1875.

TVECt. V. BEVA'MA' and SOMSHEKIIAR.

The Code of Criminal Procedure (Act X. of 1872), Sections 215 and 296—Com-
lionnding of offences—lievioal of Prosecution—* Dismissal” of it, tvarrant case—
Practice—Counsel.

A wai-rant case of a nature not comporaidable under Section 214 of the Indian
Penal Code was “ dismissed ” on the pai-ties coming to an amicable settlement.

Held that the “ dismissal” was egnivalent to a discharge under Section 215 of
the Code of Criminal Procedure, and the composition did not affect the revival of
the prosecution, if that shoidd otherwise be thought necessary or expedient.

Counsel cannot claim as of right to be heard on a reference to the High Court
under Section 296 of the Criminal Procedure Code.

This was a reference from A. R. Macdonald under Section 29G
of the Code of Criminal Procedure for the orders of the High
Court.

The facts of the case are briefly as follows ;—

Some time in 1874, Subhadr”, widow of the late Raja of BiJgJ,
iu tho district of North Kanara, complained to Mr. Middleton,
Magistrate, F.C., that her residence had been broken into, anti
her ornaments, valued at about Ra. 7,000, abstracted,by one
Devama and her son Somshekhar. The latter asserted that,
having been adopted by the ~complainant, he was the owner both
of the palace and the property, which he admitted he had re-
moved. After the inquiry had proceeded a certain length, Llr.
Jliddleton disposed of tho case by the following order:—
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Tliey (the parties) have now come to an agreement, and 187%).
Subhadrtl. has withdrawn her complaint on condition that she TI&.
receives certain orna&ents and a certain *sari  which the other DEWjfXASD
party agree to give her. | have, therefore, given tliese articles to Sonshekham
her, and the rest to Somshekhar and Devdm”, and | dismiss the

case. .

This was on the 18th of January 1875. Mr. Middleton quoted
no authority in the body of the order, but in submitting his
monthly return he remarked that the accused persons were dis-
charged under Section 215 of the Code of Criminal Procedure.

Disagreements having since arisen bet\yeen the parties, it
was thought expedient tJ revive the prosecution. An application
was accordingly made to that effect to 'v. Jervoise, the successor
of Mr, Middleton in office. It was ten urged before him that
what Mr. Middleton really intended to do, was to allow the offence
to be compounded under Section 188 of the Criminal Procedure
Code, and that Mr. Middleton’s remark in the Criminal Return
was of non-effect. Mr. Jervoise allowed the contention; but, in
view of the illegality of Mr. Middlelon’s order, allowing a non-
compoundable offence to be withdrawn, and of its impropriety in
not having effected the desired reconciliation, he submitted the
proceedings to the High Court, through the Magistrate of the
District, under Section 296 of the Code of Criminal Procedure.

The reference was heardby West and Na'na'bha'i Harida's, JJ.

Bmnson, instructed by Shdmrdv Viihal, applied to be heard
on behalf of Somshekhar and Devdma before the Court disposed
of the reference, but- it was decided tkit he was not entitled to
appear under the Code of Criminal Procedure.

No one appeared in support of the reference.

Per Cufjam ;—The accusation made against the accused in this
case constituted it a warrant case falling under the provisions of
Sections 213 et seq. of the Code of Criminal Procedure. The Magis-
trate, Mr. Middleton, after an arrangement had been come to be-
tween the parties, divided the property between them and dis-
missed the complaint. By “ dismiss tne case we understand the
Magistrate to have meant the same thing as is indicated by
Section 215 of tlie Code of Criminal Procedure, where it says that
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Ma.iNistrate, if lio finds tliat no offence ha™ eell* proved
against tlie accused person, sliall discliarge liim.”~  Dismissal of

~ complaint is a phrase properly appKcable only to a summons
case under Chajotor XV I, of the Code, and incapable of being

. applied;, as Section 212 showsj to any complaint, '‘mexcept in so

far as it refers to a summons case.” The provisions ol Section
215 are highly useful in many cases. They enable a Magistrate,
when circumstances make it expedient, to dispose of an accusa-
tion without proceeding to an actual con'~ction “or acquittal where
a strict application of the crimmal law would be undesirable. But
these provisions are open to abuse, and, to guard against their per-
version, it is explained (Explanation 11.) that a discharge is not
equivalent to an acquittal, and does nol bar the revival of a pro-
secution. In the present case, therefore, the course pursued by
Mr. Middleton, and which seemed to him the more just and ex-
pedient, does not bar the renewal of the proceedings, if to Mr.
Jervoise or the Magistrate of the District si\ch a renewal should
appear absolutely necessary or highly desirable.

The composition entered into between the parties cannot aSect
the revival of the prosecution if that should otherwise be tliought
necessary. House-breaking in order to commit theft is not an
offence which, according to Section 214, Indian Penal Code, can
bo legally compounded, and a withdrawal from the prosecution in
such a case has not, according to Section 188 of the Code of
Criminal Procedure, the effect of an acquittal. «Section 212 of
the Criminal Procedure Code cannot be applied to tho case,
because it is not a summons case, and there is no such provision

as that contained in Section 212 in the following chapter on
warrant cases. *

There is no occasion for any order on the part of this Court.
The case stands tree for tlie exercise of the Magistrate's discre-
tion, which ho -will naturally not exercise to the supersession of
his predecessor’s order, unless it should appear that justice requires
him to adopt that course.

B~cord and Pi‘occedings fo he rehmird.



