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Division-Court on tlie Commissioner’s certificate, and of tliis
appeal. The appellant, liowever, must have his costs of the former

argument before us ou the question whether an appeal lay from
the order now reversed (1).

Saegent, J.~ | concur that this order must be reversed. | con-
fess | have felt some difficulty in putting on the decree a con-
struction different to that which the Judge making the decree
liad himself put onit. On consideration, however, | think the plain-
tiff may contend that whatever the intention of the learned
Judge may have been in making the decree, that intention has
not been so clearly expressed as to preclude that construction
which can alone do justice between the parties. Under the cu'cum.-
stances, therefore, | think the plaintiff i” entitled to insist on the
appropriation of these paymeats in the manner for which he
contends. '

Ordef reversed.

APPELLATE CIYIL JURISDICTION.

Regular Ajppeal No. 52 032 1874.

GANPAT PUTAYA* (Original Plaintiff, Appellant) v. THE
COLLECTOR OP KANAPVA (Dei'endat”t, R espondent).

TJie Code of Civil Procedure”™ Section SQd—Attachment—Court Fecs-*Pm’orjative
of the, Crown,

The Crown lias the first claim to tho proceeds of a pauper suit to the extent of
the amount of the court fee that woiild have been payable at the institution of tho
suit had the plaintiff notbeen a pauper «and Section 309 of the Code of Civil Proce-
dure does not preoludo the CroTvn or its represontative from urging its prerogative.

Tins was a*regular appeal from the decision of A. L. Spens,
Judge of the District of North Kanara, rejecting the plaintitFs
claim.

(1) 12 Bom. H. 0. Kep.
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Tlie facts of the case, in so far as tliey are materiol to the pur-
poses of this report, are as follows ;—

plaintiS, Ganpat, obtained a decree against one JiYaji in the
Court of the Subordinate Judge of Kumpta, and, in execution
thereof, caused a debt due by one Meghji to Jivaji to be attached
by a prohibitory order under Section 236 of the Code of Civil
Procedure. This attachmentwas placed when Jivaji’s suit against
Meghji, which was brought in forma pcmperiSf was pending. At
the conclusion of this pauper suit, in which Megiiji was directed to
pay Jivaji a sum of Es. 200, and each party was ordered to pay his
own costs, the Collector of the District intervened, and applied to
have a sum of Rs. 70-2-2 paid to him, thatbeing the amount which
Jivaji would have had to pay as court fee if he had not been’
allowed to sue as a pauper. The Collector’s appHcation having
been granted and this sum paid to him, the plaintiff, Ganpat,
brought this suit against him to recover that sum, alleging that
his attachment was prior to the Collector’'s, and he had, therefore,
the right of prior satisfaction.

The Collector in his written statement answered that the plain-.
tiS’s attachment was illegal and of no effect. It was made when
the suit was pending, and notliiiig had been determined in favour
of one side or the other.

The District Judge was of opinion that the debt attached by the
plaintiffwas not a definite one, and that it did not appear to have
been beneficial to his judgment-debtor Jivaji. Holding the attach-
ment to be illegal, the Judge rejected the plaintiJi’s claim,

Tho appeal was heard by w is+ and Harjda's, JJ.

Shdmmv Vithal for the appellant.—The plaintiff's attachment
being prior, he is entitled to prior satisfaction (Section 270 of the
Code of Civil Procedure). Moreover, Section 309 of the Code
enacts expressly that the value of court fees is to be recovered in
the same manner as costs would be recovered in ordinary cases.
No precedence is given to tlie Crown, which is, therefore, in the
same position as any other judgment-creditor. By the issue of the
prohibitory order, the plaintiff acquired an interest, which was not
affected by any subsequent proceeding.
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Dh'i‘cijldl Mafhurudds, GovernmenfTleador, for the respondent,
the Oollector.—Before the decision of a pauper suit, it is inipos-
sible for the Collector-to know from whom lie is to recover the
institution fees; the earliest time to attach the proceeds of such a
suit is immediately after its conclusion. The plaintifi's prohibi-
tory order was a direction to all not to pay until the further
order of the Court. The object of Section 236, under which it was
issued, is to prevent secret payments. A debt for court fees is a
Crown debt, and entitled fo precedence. The Legislature did not
intend that a Collector should be liable to bo defeated in every
case by a prohibitory order. Li the case of The Secretari/ of
State in Goniicil of India v. The Bombay Landing and Shijyjnnff
Com'pamj (1) a Crown debl was held to4}e entitled to the same
precedence in execution as a like judgment in England in the
absence of'a statutory enactment to the eontrary.

Shmirdv Vithal in reply.

W est, J., in delivering the judgment of the Court, said:—The
decision of this case tm'ns upon the construction of Section 309
of the Cod6 of Civil Procedure. Its d™ection that the amount of
fees, which would have been paid by the pauper plaintiff, shall,
on decision of the suit, be recoverable by Government from any
party ordered by the decree to pay the same in the same manner
as costs of suit are recoverable, does not preclude the Crown or
its representative from urging its prerogative and insisting upon
its right toprecedence. The circumstance of its being placed iii the
position of judgment-creditor does not reduce its rights of neces-
sity to those of a private judgment-creditor in case of a contest as
to prior satisfaction out of moneys reali:»ed in execution. Itis a
universal rule that prerogative and the advantages it affordf?
cannot be taken away except by the consent of the Crown em-
bodied in a Statute. This rule of interpretation is well estabhsh-
ed, and applies not only to the Statutes passed by the British, but
also to the Acts of the Indian Legislature framed with constant
reference to the rules recognized in England. And the rule, as
applied to the present case, is not an unreasonable one. The
Crown has a right to receive certain*fees at the institution of
every suit; it temporarily foregoes its right in the case of pauper

(1) 5 Bom H. C. Eep. 23 0. C. J.
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plaintiffs™ and places means in their hands to proceed to judgment

(HANPAT against tlieir defendants. It is, tlierefore, reasonable—supposing

l ujaya

jg reasonable to levy comi fees at all— that the

The Collec- Crown, in consideration of its giving up its right to those fees
T
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should have, for their defi'ayal, the first claim on the proceeds 0|
the pauper suit. Without the forbearance of the Government to
insist on its ordinary rule, the suit, in such a case, could not have
been brought or the money realized. As the Government Pleader
urged at the bai% if this precedence be not allowed to the Crown,
theissue of prohibitory notices under Sectioii 236 of the Code
of Civil Procedure, instead of furthering justice, would, in many
cases, defeat it by defeating the Government's claim for costs
altogether.

This being our opinion on the point, it is unnecessary to discus.”?
the other points raised ip. argument, and we must confirm the
decree of the lower court with costs.

Decree confirmed ivUh costs.

APPELLATE CRIMINAL JURISDICTION.

Beference hij the Session Judge of Poona under 8ectio7i
263 tho Code of Oriminal Procedure in

i"IlANDERA'V BA'JIRA V and six others.

Tlie Code of Cr'mmal Procedure, Section 2QZ— Trial hy Jury—Acfjuittal— Verdict
reversed.

The Code of Criminal ProccduEG, Sechion 263, casts upon the High Court the duty
bath of Judge and Jury ; but notwithstanding this difference, which clothcs it with
greater powers and responsibilities than the superior courts in England, it will, as
far asmay be, be guided by the principle of English law that tho verdict of a Jury
will not be set aside unless it be perverse and patently wTong, or may have been
induced by an error of the Judge. In a proper case, however, the High Court wil
rectify the verdict of a Jury. *

T his was a reference by W. H. Newnham, the Session Judge of.
Poona, under Section 263 of the Code of Criminal Procedure.

This was one of the numerous Dekhan agrarian riot cases. The
accused Khanderdv Bcljirav and six others were committed by
Wr. Macphcrson, Magistrate, F. C., in the Poonci District, on tho



