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Before Bhide J,
1933 R A TTA N  CHAND ( D e f e n d a n t )  Appellant

versus
LAL CHAND ( P l a i n t i f f ) Eespondent.

Civil Appeal No. 244 of 1933.
E a sem en t —  Ag'ree'm ent n ot to block w indow s —  proper-

interpTetation th ereof—^E.vtent o f the d im in u tion  in  ligh t  

required.— to fo u n d  a claim  fo r  in ju n ction  or dam ages— Other- 

sources o f  ligh t— w h eth er  can he considered .

The plaintiff sued for a, mandatory injunction requiring- 
tlie defendant, to demolisli liis liouse so as not to H ock tlie- 
windows in liis rooms marked. R . 1 and R . 2 in the plan. 
The claim was hased on a 'v^Titten agreement between ths 
parties according- to which the defendant undertook not t c  
close (hand^ karno) the windows in question. The Courts- 
below held that the agreement merely meant that the plaintii^ 
was entitled to as much light and air through the windows as 
he 'woiild have been if he had obtained a prescriptive right 
of easement thereof and using’ this test^ found that there was; 
no such diminution of light and air in respect of the windows 
in the room R . 2 as would entitle the plaintiJ^ to relief but: 
that he was entitled to relief in respect of the window in R . 1.. 
On appeal, the learned Additional D istrict Judge, however,, 
awarded R s . 200 as damages to the plaintiff in  respect to room 
R . 2 on the ground that there was some diminution of ligh^- 
in that room owing to the defendant’ s building.

Reid., that the interpretation placed on the agreement by 
the Courts below was correct and it could not be taken to mean 
til at the defendant should not erect any build ing at all in front* 
of the plaintiff’ s house.

(rUT Prasad M u h e rji Y . B ishu n  L a i (1), followed.

H eld  fu rth er , that in order to entitle the plaintiff to re
lie f, it was, therefore, not sufficient for him  to prove that there 
was some diminution of light, but he must show that he is pre
vented from getting that quantity of light or air which is re*

(1) 1924 A. L R. (Alt.) 816.



([iiired for tlie ordinary purposes of inliabitaiicy or tusinessi 193^ 
according to tlie ordinary notions of mankind. E atta2? Chanb

F a u l  V. R o b s o n  (1), followed. ‘iJt*
, ■ , T Lal Chakb,.

Held aho, that in order to arrire at a decisiou on this
point it was open to tHe Court to take into consideration otlier 
sources of light besides the one in dispute, and as the Courts 
below had decided that room R. 2 was still sufficiently lighted 
there Avas no actionable nuisance in respect thereof and plain
tiff was not entitled to any relief either by way of injunction 
or damages.

Second ap'peal from the decree of Mf. D. Falshmo',
Additional District Judge, Lyallptir, dated ^ist 
November, 1932, 7nodifying that of Lala Ham Lai,
Subordinate Judge, 4th ClasSy Sheikhupura, dated 
22nd August, 1932, and granting the plaintiff a 
mandatory injunction and awarding Mm Its . 200 as 
coTfipjensation. ,:V"'

M u h a m m a d  H u s s a in , for Appellant.
V .  N . S e t h i ,  f o r  R e sp o n d e n t .

B h i d e  J.— The plaintiff sued in this case for a Bhide 
mandatory injunction requiring defendant to demolish 
bis house so as not to block the windows in Ms rooms 
marked as R. 1 and R. 2 in the plan. The plaintiff 
also alleged that the defendant was not entitled to use 
the western wall of plaintiff's house for lateral 
support as he had done. The pMntifi*s claini was 
based on a mutual agreement which had been executed 
between the parties. The Courts beloŵ  have held that 
the agreement merely meant that the plaintiff was 
entitled to as much light and air through the windows 
as he would have been, if  he had obt^ained a prescrip
tive right of easement thereof and using this test 
found that there was no such diMmition of light or
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1933 a ir  in  resp ect o f  th e  w in d o w s  in  th e  ro o m  R . 2  as 

I I attait Chand w ou ld  e n tit le  th e  p la in t i i  to  r e l ie f ,  b u t th a t  he w a s 

L al Chand en titled  t o  r e l ie f  in  re sp e ct o f  th e  w in d o w  in  R .  1.
-----  As regards the question of lateral support the trial

B h i d e  J. Q o u r t  held that the western wall was not joint as
alleged by the defendant but it did not consider that 
plaintiff was entitled to any relief according to law. 
On appeal the learned Additional District Judge 
agreed with the findings of fact o f the trial Court in 
respect of the windows in R. 1 and R. 2, but was of 
opinion that though plaintiff was not entitled to an 
injunction in respect of R. 2, he should get damages 
as there was some diminution of li^ht owing to the 
defendant’ s building. He accordingly awarded 
R s. 200 as damages in respect of the windows in 
room R. 2, As regards the window in the room R. 1 
the trial Court had given no specific directions as to 
what portion of the defendant’s house was to be 
demolished in order to give plaintiff the light and air 
to which he was found to be entitled. The learned 
Additional District Judge, therefore, directed that a 
portion 6 feet wide and 12 feet long in front of the 
window should be demolished. The learned Addi
tional District Judge considered it unnecessary to give 
any findings as to the question of lateral support from 
the western wall as he was of opinion that the issue 
framed on that point was unnecessary.

Eroni the above decision of the A dditional District 
Judge the defendant has filed a second appeal while 
the plaintifi has filed cross-objeotions. ■ It was urged 
on behalf of the defendant-appellant that the learned 
Additional District Judge having found that there 
was no appreciable diminution o f light or air in the 
room R. 2, he was ndt justified in awarding a sum o f
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B hide J.

1 QOO
Rs. 200 as damages. It was further urged that the ____
order passed by the learned Judge as regards demoli-R attan  Chand 
tion of a portion 6' x 12' in front of R. 1 was arbitrary Chaî d 
■and unjust and based on no eTidence. On b3half of 
the plaintiff-respondent on the ether hand it was urged 
that the interpretation placed upon the agreement by 
the Courts below was not correct and that the plaintiff 
was entitled to an injunction even in respect of the 
^\indows in R. 2. that the order as regards R. 1 was 
proper and that the plaintiff should also have been 
granted relief in respect of the lateral support from 
his western wall.

The first point for decision is the interpretation 
to he placed on the agreement between the parties.
The agreement is somewhat vague as it merely savs 
thfit the defendant was not to ohs& (band harna) the 
windows in question. But considering all the eircum- 
stf̂ .nees it does not appear that the parties could have 
infpr>fled that the defendant should not erect any 
b^'ildino' at all in front of the plaintiff’s house, the 
pTpfi. belonging to tbe defendant being very small.
The interpretation placed upon the agreement by the 
Courts below seems to be in accord with the view 
taVpji by the Allahabad High Court in respect o f a 
similar agreement in Gut Prasad MuJcerji v\ Bi^hu'p 
T.nl fl). and I see no g'ood ground for interference 
with the finding in second appeal.

As res^ards the damages of Rs. 200 awarded by 
the learned Additional district Judofe I  am un»Ve to 
find anv justification for the same on̂
■arrived at bv him. The learned Additional District 
Judo-e ap̂ reed with the trial Court that the room R . 2
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1933 sufficiently lighted otherwise. This being the-
Battan CHANDcase, I am unable to see why any damages should have-

I T C . D allowed at all. As pointed oat in Paul v.
’ Robson (1), a plaintiff is not entitled to relief in such 

B h i d e  J. (33_sgg iini&ps he is able to show that he is prevented
from getting the quantity of light or air which iŝ
required for the ordinary purposes of inhabitancy or̂  
business, as the case may be, according to the ordinary 
notions of mankind. Now the finding of the learned 
i^.dditional District Judge in this case (as I under
stand it) was that the room was sufficiently lighted. 
There were two windows in H. 2 and one of these waS' 
blocked to the extent of a few inches only. The Courts 
have also found that there were other sources of li^ht 
from doors and windows. Some of these adjoined a 
lane while others opened into a courtyard of the- 
plaintiff himself. Taking all these facts into con
sideration the Courts found that the room S'. 2 was 
sufficiently lighted. The learned counsel for the 
plaintiff-respondent contended that the Courts below 
were not justified in taking into consideration other 
sourced of light. But this contention does not appear 
to be correct'(see Peacock on the Law relating to- 
Easements in British, India, 3rd Edition, page 100). 
The learned Additional District Judge has remarked 
that there was some diminution of light, but this is- 
not sufficient. On the findings of the Courts beloWy 
the room B. 2 being still sufficiently lighted, there was 
no actionable nuisance in respect thereof and cout 
sequently it would seem that the plaintiff was not 
entitled to any relief, either by way of' injunction or 
damfages,.. I f the’̂ learned -Additional District Judge
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Lal Chawd. 

B h id e  3".

had found that the room was not sufficiently lighted 193S 
^nd had considered damages to be a more appropriate p» attain Chanb 
relief than injunction in the circumstances of the case, 
the position would have been different. But this is 
not what the learned Judge found.

As regards the room li. 1, it is conceded by the 
learned counsel for the plaintiff-respondent that there 
is no evidence on the record to support the learned 
Additional District Judge’s order and it is not 
possible to say whether it is necessary to order the 
demolition o f the portion of the house mentioned in 
his judgment or whether demolition of a smaller 
portion will meet the requirements of the case. The 
contention of the learned counsel for the appellant is 
that demolition of a much smaller portion would have 
sufficed. This matter cannot, I  think, be decided 
without a proper inquiry thrdugii a local Gommis- 
•sioner, and the case will have -to be remanded for the 
■purpose.

A s,to the last finding, viz. lateral support from 
the western wall, it is not clear why the learned 
Additional District Judge considered the issue on the 
point unnecessary. The defendant apparently claim- 
êd to use the wall for such support on the ground that 
it was joint but the finding o f the trial Court was 
■against him. The learned Additional District Judge 
gave no finding on this point. I f  the Additional Dis
trict Judge comes to the same finding as the trial 
■Court he will have to consider whether the defendant 
has taken any support from it, whether he was justi
fied in doiiig so aceording to law, and if  not what 
Telief the plaintiff is ehtitM  tc>.

I  accept the appeal and the cross-objections in 
i:>art and setting aside the order as to damagfes remand



10S3 the case for redecision as regards the relief in resp«3ct
E attan Ch a n d ^^ windows in R. 1 and the lateral support rum 

w. the western wall of the plaintiff’ s house in the lighc of
- ' the above remarks. The appellant and respondent

Bhide J. will get half their costs in this Court.
P. S.

Apfeal accepted in part;

Case remanded.
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APPELL'ATE CIVIL.

Before Bhide J.

193S DASONDHI M AL-DINA NATH (D ecrie-holder) 
Appellant 

versus
PIRTH U  RAM  AND OTHERS (JUDGMENT-DEBTORS) 

Respondents.
Civil Appeal No. 1809 of 1932*

Execution of Decree—Ex-parte simple money decree— no’ 
a77ih iguity— Ohjection b y  a ju d g m e n .t -d e h to r  th a t  he w as not 
personally l ia b le —■whether competent in execution proceed
in g s .

In the execution proceedings of an ex-parte money dacree- 
one of the judgment-defctors raised an objection tliat lie 'wb,̂  
not liable personally but only to the extent of his sbare in tlie 
joint family property. The decree was drafted as an orflinary 
money decree directing the defendant'! to pay the decretal 
amotint. The lower Courts upheld tlie obieciion of the jnd}!:- 
ment-dehtor and decided that the respondent could only be 
liable to the extent of his share in the joint family property.

ffe?<:?, ihat an decree is as good in law as a decree
passed after contest and the fiinction o f the executing Court 
is to take the decree as it stands, i.e. in the present case a 
simple money decree against all the jxidgment-debtors person-


