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;S7S, ton, W e e h s  V. WrmjA-^ We must, tliereforo, reverse the jiidg- 
ment of the lower Court, and direct that the case be disposed ofV, iv. \.7 LMAE  ̂ ^
on its merits. Costs to follow the final decision.

V. D. B.isva 7 7 7 7
jJeeree vcvoTsed, andccti^e rernanaed;

(I) 18 L. J. Q. B. 250. C-.̂ L. 11. 3 Q. B. 212. '
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>PPELLATE 0IYIL.;
.Before Mr. Justice WdviU und Mr- Justice Kemhall,

K A L L A  P A ’ ]ii% C rIE M A L L A  PA' (ouiginal P lI ix t t f f ) , A pp ellan t, 
April 24. V. VEN K ATESH  Y l i T A y A K  (ohigikal DeI'-endaxt), IIebpondent.̂ »

Code of Civil Proceclw'e (Act VI fl. of IS5QJ, Section '2GQ~Undividfid Hindu farnlhj
— AttacJment and scde o f the interest of one o f the co-jmrceners In an undivided
edatu—Partition—Possession.

■\Vlieii the defendssnt is in possession by virtue of au order lender section 209 
of Act V ill. of 1859, the plaintiff can oip.w sviccoed on tlie strength of Iiis own 
titloy r

K and B-j two out of flve undivided Hindu brotliers, sued V  (a purchaser at an 
execution sale of tlve interest of one of the brothel’s other thax\ K  and E) for the 
recovei'y o! cef’̂ jain land of which V had obtained possession  ̂under section 269 
of Aot VIII, of 1859, The lower Courts awarded two.fiftlw of the land to K 
and E as being the amount of their share in the land.

ff&yi by the High Court that the decree could not be maintained, as Iv and 
B, being two of several co-pardenera in undivided property, conid not say that 
they were entitled to a speoifio share in any portion of that property. They 
might, have sued for a general partition, or for a decree declaring them entitled 
to joint possession with Y,

BAbdji w VamuUv (0 folbwed.

A purchaser at a Court’s sale ought not to be put in esclnsire possession of 
•-̂ he wljiio undivided laud by virtue of a decree against one co-pareener only.

Tins was a second appeal from the de-zisiou of 0. H. Shaŵ  Dis­
trict Judge of Belgaiimj in cross appeals Nos. 168 and 170 of 1876, 
affirming the decree of A. M. Oantem̂  First Class Subordinate 
Judge of the Dame place, in original suit No. lOol* of 1874.

Kallap̂  and his-brbther Eachappa sued to recover possession, 
of a field survey No. 711̂  which consisted partly of judi land and 
partly of sivhin land. They alleged in i-̂ heir plaint tiiat they got 
the land at a partition of property made between; them and their
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tbr£*f> brotlier.ŝ  Sidliiigapa,, SliMiiigapa^ and Daiia.p4 03̂  tlie 17tli -3S7S.
xlugust 1872, and tliafc tlie delontlaiitj, Yeiikatesiij as a piircliaserj at k Illapa' 
a Coiirt/ai sale, of tlie intorest of: Shivling'fjpaj obtain otl possession 
o{: tlie laud in dispute f)V an order oi‘ Goui't under sectioa 209 of ’

. '  \  E'sKA.TESII
■Act VIII. t»f 1S50.  ̂Voiiliarc-li tleiriecl iluit tlierc Iiad bcea any Voa 't̂ k.
partition, and c.llL'ged that tlic Iiiiiil was .'-old in r-secution of a cle-
croo againsi Hliivliugapa for do]»!s lie lunl contracted foi*
iViiiiily purposes. Jbtli*tliG lower Courts found tlintllie pLiiiitiff,̂
liad failed to prove tlio pariitioii {illi '̂od by tliem̂  raid tliat tlio exe-
cuti<)ii sale ■waslitaited only to ilio -strlxiti poAioii of llic laiid̂  and
did not iiicliide tlic* juJ-l portioii. They  ̂tlicn’eforo, made a decree
ill tlxo plaintifi ‘̂5 favour foi’^tlio whole or tlie jiidb land anil for
twoififtlis of t-lio.'?//■&'!riiaiidj on tlie ground that they (plaintiffs), as
two out of iivo brotlierSj were entitled to iio»grcatcr sliare in the
laud. I\allapa. alone a’ppgared in tbe Di.stiict and IBglx Ooiirtŝ
Eacliiippjt. liaving died.

Ghaitat^hdni ^  ilhardJi lor tlio appellant •,—TIio re­
spondent pui’eliascd at tlie (.'oiiri’.s sale only tlie .?iglit, title  ̂ and 
interest of Siiivlingtipaj one of tlie five brotliei's. Tlie lovi’ci* Court sj> 
tliorefore-j were -̂ vroiig in allowing liim to retain more tlian oiie- 
fiftli of tlio joint property, Agaiiij tlio land in di&pute being 
uiidivided family property, as foiind by tlie Coiyts below, the 
respondent  ̂ as purcliaser of tlie interest of one of the co-par­
ceners, oiiglifc not to iiaye been allowed to tako possession of a 
particular share ]}efore tlie same was ndju^god to him at a partition 
o£ tho Tidiole property. The appellant  ̂at all events  ̂was entitletl 
to a joint possession of the property -w’ith the respondent,'*’ as 
ruled in MdMhaUiia w  Thnmjif^^ and Bzihdjt r. 'ViismleiK ®

K. T, Tclang (with him F. M, Pandit) for the respondent 
The appellant^s claim onght to be dismissed  ̂because he did not- 
prove Ms case as pet forth in the Splaiut.

MelyilLj J. :“ “The defendant is in po ŝ&ssion by virtae of an 
order raider section 209 of Act VIII. of 1850; and the plaintiffs  ̂
tlierefor^j could only-snceeetl on the strength of their own title.
They, failed ,to make out the case stated in their plaint  ̂vk ., that 
tho property in dispute came to them on partition. The District
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1878.. Jii(3g*0̂  liou’-evei’j awarded tlisni two-fifths of the propertj’j on tlie 
ground tliat tliafc constitutes the amoimt of tlieir sliare in the fa-KxiLLAV'A’

GiisMAu'A'PA' mily property, Tliis decree cannot be maintained̂  as tlie pkintiffSj
■V.

V'' F.SKATESn
Y ixa'ia k ,

Doing two of several co-parcener.s in undivided propej'tj, could not 
say tliat they were entitled to a specilic shore in any portion of 
that property. They might have sued for a general partition, or 
they might havo ashed'for a decree declaring them entitled to 
joint posscwaion wdth the defendant. The question is, whether 
in the present case wo should gi?e the appellant̂  (the other plaintiff 
loeiug dead), a decree for joint possession, or leave him to his 
remedy by another suit ? Having set up a false case, he is not 
entitled to much consideration; but, §n the other hand, it must be 
borne in mind that the defendant ought not to have been put in 
osolusive possession of tho whole land by virtue of a decree against 
one co-parcener, and also that a suit ior “joint possession would 
probably now bo time-barred. For thest reasons we determine 
to follow the precedent in Bulnljl v. VtUndci'P^ and to give the 
nppollant a decree for joint possession, leaving tho extent of his 
interest in the property to be determined, if necessarŷ , by a future 
Ruit«

The decree of the District Judge is reversed, and in lieu thereof 
this Court makps a decrcc, declaring that tho plaintifi; Ivallapu is 
entitled to sole possession of the land̂  (regarding which no 
appeal has been made), and joint possession with the defendant 
Vonkatesh of tlie drhivl land in the plaint mentioned. The par̂  
ties to bear their own costs throughout.

Order accordinfjly,,

' (iJ I. L. K. 1 Bom. 95,-






