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1878, ton,® Weeks v. TWray.©)  We must, therefore, reverse t%e judg-
V. K. Gunap ment of the lower Court, and direct that the case be disposed of
on its merits, Costs to follow the final decision,
Deeree reversed, and ease remanded:

(M 18 L, J. Q. B, 250. (-1, B. 3 Q. B. 212,

.
Y. D, Banvs,

[APPELLATE €IVIL.]
Before My, Justive Malvill and My. Justice Kemboll,
KALLAPA 3% GIRMALLA PA' (0RIGINAL PLAINTIFF), ATPRLLANT,
April 24, v. VENKATESH VINAYAK (orreivan Dzpexpang), ’\ESPONDE)."’E.”"
T Code of Civil Provedure (4t VIIT, of 1869, Section 209—Undivided Hindu family
" —Attachinent and sale of the interest of one of the co-parceners in an wndivided
estate—Partition—Possession, ’

When the defendant is in possession by virtue of an order under section 209
of Aet VIIL of 1859, the plaiutiff can onlw sicoced on the strength of his own
titlo, ;

K and B, two out of five undivided Hindu brothers, sued V (a purchaser at an
exeontion sale of the interest of one of the brothéls other than K and R) for the
recovery of colbain land of which V had obtained possession, under section 260
of Aot VIIL of 1859, The lower Courts awarded two-fifthys of the Jand 40 K
and R oy being the amownt of their share in the land,

Held by the High Court that the decres conld not be maintained, as K and
R, Deing two of several co-pardeners in undivided property, could not say that
they were entitled to a specific share in any portion of that property. They
might have sued for a general partition, or for a decroe declaring them entitled
1o joint possession with V.

Bibdji v. Vasudeo () followed.

A purchaser at & Court’s sale ought not to be put in exclusive possession of
~he wizle undivided land by virtue of a decree against one eo-parcener only,

Turs was a second appeal from the deesision of C. H. Shaw, Dig-
trict Judge of Belganm, in cross appeals Nos. 168 and 170 of 1876,
affirming the decree of A, M. Cantem, First Class Subordinate
Judge of the same place, in original suit No. 1051 of 1874,

Kalldph and his-brbther Rachdppd sued to recover possession
of a field survey No. 711, which consisted partly of judi land and
partly of sirkariland. They alleged in sheir plaint that they gob
the land at a Rartition of property made between them and their
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ihree brothers, Sidlingdpd, Shivlingdpd, and Ddndpd, on the 17th
Auguet 1572, and that the Jefendant, Veukatesh, as a purchaser, at
s Comrt’s sele, of the inte

est of Shivlingipd, obtained possession
of the land in dispute by an crder of Court under gection 209 of
Act VIIL of 1859, , Venlfu
partition, and -chd that the

fh denied thet there had been any
Tund was ~ald in exeention of o de-
cree aghinst Shivlings ipd for debts which he had contracted for
family purposes.  Both’the lower Cowrts found thatthe plaintiffs
had failed to prove the partition allaged Ly them, and that the exe-
enticn sale was limited ouly tothe sielud pm’tion of the land, and
did not include the judi pertion,  They, therefore, wmade a decree
in the plaintiff’s favour for the whale of the jud! land entl for
two-fifths of the s/rkeriland, on the ground that they (plaintifts), as
two oub of five brothers, were eutitled to no.gveater share in the
land. Eallipi alone anpeared in the Distéict and Iigh Courts,
Rachdppd baving died.

Ghonesloine Nt . Néadlarnd, fv the appellavnt ;=The re-
spondent purchased at the Cowrt’s =ule only the »ight, title, and
interest of Shivlingipd, one of the five brothers,  The lower Contes
therefore, were wrong in allowing him to retain more than one-
fitth of the joint property, Awin the land in dispuie being
undivided fomily property, as found by the Cowts below, the
respondent, as purchaser of the interest of one of the co-par-
ceners, ought not &o have been allowed fo take passess;ion of a
partienlar share hefore the same was adjudged to him at o partition
of the whole property.  The appellant, at all events, was entitled
to a joint possession of the property with the respoiident;as
ruled in Mdldbaldya v Timaya® and Bildji v. Vasudew, ®

K. T. Telang (with him V. M. Pandir) for the respondent s
The appellant’s claim ought to be dismissed, beeansc he did not
prove his case as ret forth in the jplaint. =

Mrpuvier, J. :—The defendant is in pOssession by virtue of an
order under section 269 of Act VIIL of 1859, and the plaintiffs,
llerefore, could only-succeed on the strength of their own title,
They failed fo make ont the case stated in ﬂmr plaint, viz., that
the property in dispute came to them on pwmmn. The District
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Judge, however, awarded them two-fifths of the property, on the
ground that that constitutes the amount of their share in the fax
mily property. This decree cannot be maintained, as the plaintiffs,
boing two of several co-parceners in undivided property, could not
say that they were entitled to a specific share in any portion of

- that property. They might have sued for a general partition, or

they might have askedfor a decrec declaring them entitled to
joint possession with the defendant. Tho question is, whether
inthe present cage we shonld give the appellant, (the other plaintiff
being dead), a decrsc for joint possession, or leave him to his
remedy by another suit ¥ Having set up a false case, he is not
entitled to much consideration ; but, ¢n the other hand, it must be
borne in mind that the defendant onght not to have been pnt in
exclusive possession of the whole land by virtue of a decree against
one co-parcener, and also that a suit for~joint possession would
probably now he time-barred. TFor thes: reasons we determine
to follow the precedent in Babdji v. Tiisudee,® and to give the
appellant a deerce for joint possession, leaving the extent of his
interesb in the prroperty to he determined, it necessary, by a future
smit.

The decree of the District Judge is reversed, and in lien thereof
thig Comrt makes a deeree, declaring that the plamtiff Kallipd ig
entitled to sole possession of the jrdi land, (regarding which no
appenl Tias heen made), and joint possession with the defendant
Venlatesh of the sirkard Iand in the plaint mentioned. The par-
ties to hear thelr own costs thronghont,

Order accordingly.
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