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[APPELLATE CIVIL.]

Before 3. Justice West and Mr. Justice Pinlksy.

’ SARUB&I koM JITMA'L (onrisIxNan DLI‘E\DA\T), AYPELLANT, v BATEG

i\A RHA'R SOHONI (0RIGINAL PL.&Il\ 115F), RESPONDENT. ¥
Ea;anzc;zi——LzJM and @ir.

The phnmﬂ and defendfiint being mx ners of two adjoining honses with a com.
mon party walf between them, the former placed & window frame in an aperture
in an upward exteusion of his part ef the wall which he liad erceted eight years
before suit, and the latbe: thereupon raised the wall on her side €0 as to cub off’ the
supply of light and air which the plaintiff used toreceive hefore and after the placing
of the window frame, -

Held that there had been no appropriation of the light and air by the plainsif
for the statutory period (bwenty yoars) creating inhim a right of eagement, and
entitling him to relief against the inconvenience sustained by him.

Tris was a secofid appeal againeh the decision of N. Daniell
dudge of Ahmednagar, reversing the decres of the Subordinate
Judge of thab place. .

.

The facts of the case ag well as the view, taken by the District
Judge, of the litigation befween the parbies are stated in the
following passage from his judgment :—

“ The plaintif’s end defendant’s houses in Nagar town are
contiguons : the wall on the north side of plaintiff’s house forms
the wall on the south side of the defendant’s house. Formerly
there was an opening 111 the wall on the upper story, into which
the plaintiff introduced a window frame: the defendant on tho
25th March 1877 crected a rough brick wall on which the window
framo rests, ahd so clogsed the aperture. The plaintiff sues for a
remioval of the block to his eascment, and for an mjunction to the
defendant for the fubure.
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“ The plaintiff states that an aperbure’has existed since be raised
two portions of wall on the top of the parapet of thie old lower wall,
seven or eight years ago ; the space between these two.portions of
the wall is the aperture in question. He has recently done no
‘more than to indroduce a window frame, and eonvert the apor-
ture into a window, The counsel further represents that through
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iho window his client obtained light and air for the upper apart-
ment of the house, Before the two portions of wall were erected
on the parapet, seven or cight years sgo, no building existed
above the pavapet. .
“ The defendant’s, case 1s that cne portion of the uppL‘;" wall was
evected by the plaintift seven or eight years ago, and that thoe
other, the eastern portion, was built onesand & half or two years
ago, and that tho aperfure has only existed for one®and a half or
iwo years, Before that the space ¥vas open. .

“ The casement (if the conditions of the place can be saild to
wfford anything of the sort to the plaintiff) in the matter of air
aud light cxisted before the portions of wall were erected, and
the diminution of tho eascrient to the dimensions of the aperture
or window cannot have heen an encroachment on the privacy of
the defendant. Y T

“ The defendant admits that the wall is joint properiy. For
the moment assuming se much in her favour, she has no vight
to interfere with the course of airand light which the plaintiff has
admitiedly énjoyed for an indefinite period,

¢ I find that the defendant has, by constructing the wall im-
mediately in front of and against the plaintiff’s window, unlaw-
fully deprived the plaintiff of the air and light he is entitled to
enjoy in his residence. .

« If the defendant has beon injured in any way by the struce
ture recently raised by the plaintiff, she 1s at liberty to prove the
injury and to obtain her remedy. She has failed to shpw ﬁhwt
she suffers in consequence of the alterations i the plamtlﬂ’
building.”’ *

Pindurang Balibhadra for the appellant :—Xo easement could
commence to exist until the building itself, in regpect of which i
is claimed, came into cwistence. There was no appropriation of
the light and air by the plaintiff till eighft.years ago, and he had,
consequently, acquired no right of easement,

;Shz,wha,:ﬂuu Govind s for the respondent :~The plaintiff Las
always been enjoying the same quantity of light and air through
the aperture where he has placed s window, which has made nn

alteratiop in the bml(hng
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The judgment of the Conrt was delivered by

Wrsr, J.:~The District Judge says thabt “the eascment
in the matter of alr and light existed befove the portions of the

wull were erected,” <. c., the portions hebween which 1s the window
which tht defendant’s new stractare hus closed up. The light and
air were there, no doubt, before the wall was buﬂt but there was
1y appropriation of them, notling done in reliance on their con-
linned aceess, in accordance with the provisions of the law, which
in such cases allows a right torhe created by user and enjoyment
as eondacive to the beneral convenicnce and improvement.  The
appropriation began no earlier than the wall was built, which was
cight years ago at most; and, until the lapse of time should convu'b
the plamhﬁ’_ actual enjoyment into o vight to its continuance, the
defendant had an actual right to build on o space that belonged to
her. This sho has dose. The plaintiff in.congequence sustaind an
inconvenience, but one of which he took the risk wlen he made hig
window without an agreement a3 to the defendant’s use of her
contignous property. The defendant hall so far the same vight as
the plaintiff, and could not be prevented from exercising that
vight to build, by the mere circumstonce that the plaintiff had
built first.

We must, therefore, veverse the decree of the District Judge:
and rejeck the plaintiff’s claini, with costs throughout on the res-
pondert,

Deciee reversed.

[APPELLATE CIVIL.]
Defiivs Mo, Justico Test and Iy, Justice Linday; |
8, B, SHRINGA'RPURE (onreivan PrLAINTirs), Arpriraxsy, o 8. B, PRTHE
(R161¥AL DEFENDANT), RESPONDENT, -
Morfyugoe—Registration—Sulo—Possession—Priorily,

A registered moriage without possession hag priovity over a subseguont regis-
tered sale and conveyance with possession,

By a duly vegistered deéd, D mortgaged land to the plaintiff with power of
sule,  On default made by D the plaintiff Lrought a suit for a sale of the mort-
gaged Jand ; bub pending the suit D sold the land & the defondant, who regis-
tered his conveyance and entered into possession, The plaintiff snbsequently
obtained a decree, and at the execution sale became himselt the purchager. It the

q;resent suit e wmwhb to recover possession from the defendant, .
* Renend Anmanl Xa 180,40 1ama




