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[APPELLATE CIVIL.]

Before Mr. Justice TWest and My, Justice Pinkey.
1878, R. S.JOSHI (orievaL PLaINTIFE), ATPRLLANT, 2. L. B. JOSHI (orIGiyain
DrreNpant), RESTONDENT.

Hindu law—Llortgoge—Sale—Estoppel.

The three senior members of an undjvided Hindu family— the remaining mer-
ber of which bad disappeared, —setting forth a rrmund of necessity, executed to the
plaintiff, in November 1870, a mortgage, duly 1eglstel ed, of a piece of land whick
formed port of the family estate. Ceflain judgment-ereditors of the absent member
subsequently attached aid s0ld bis share in the snid land under their decree. The
pleintiff’s undivided son purchased i, and in 1872 re-sold his right, title, and
interest in it to the defendant's father, without disclosing the fact of his father's
mortgage, bub without any active fraud on the part of himself or his fpther o
suppress the fact from the knowledge of his purchaser.

.

In 1874 the plnin’cit}‘ cbtained a deeree upon his mortgage, and attached the land,

In a guit by “the plaintif to establish his right as ataingt all {he land included in
his mortgage,

Held that the mortgage being, under the circumstaneces, a valid one, the sale of the
absent son™s share was subjeot to the lien created thbrely, which lien was not disturbe
&d by the purchase and subsequent sale of the shave by the son of the mortgagee.
The origin of the son’s title was stated inthe deed of sale to the ne purchaser, who,
by the fact of its being a sale of a share, was put upon inquiry,

The mere want of disclosure, by the plaintiff’s undivided son, of his father’s mort-
gage was not cnongh to create an estoppel againgt his father seeking to establish his
claimrunder the mortgage. .

Tees wus a second appeal from the decree of Gopdlréy Hari
Deshmokl, Joint Judge of Thind, amending the decree of the
Subordinate Judge of Alibig.

The following are the facts of the case :—

Anant Bhat owned a piece of land at the village of Cheul, in the
Kolaba Sub-Collectorate. e left seven sons, of whom three died ;
a fourth, named Parashrém, absconded ; and the i‘emaining three,
to relieve the,necessities of the family, borrowed from the plaintiff
a sum of Bs. 700 on the security of a duly-registered mortgage;
dated the 20th November 1870, of a piece of Jand which was part of
the family estate.

Subsequently to the mortgage, certain judgment-creditors of |
Parashrém attaghed and sold his shave i in the property under
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their dperee.  The plaintiff’s son purchased it, and in 1872 re-sold
Lis rvight, title, and interest therein to the defendﬂn}«’.s father,
withont disclozing to tha latter the fact of the exigted®e of tho
plainBitf's mortgage. The plaintiff and his son were united in inter-
est. ’

In 187l the plaiuti{% obtained & decree agaiust the mortgagors,
and attached the property. i

On the application of t8e defendant’s father to the cavil Court at
Alibég, the plaintifi’s attachment was removed, and the plaintiff
thereupon brounght this snit to establish his ’right to the whole
pigee of land,

The-defendant contended that his purchase was free from the
plaintifP’s lien.

The Subordinate Judge of Alibig awarded the whole of the
plaintiff's claim. The Jom#Judge amended*his decree by dis-
allowing to the plaintiff the share of Pavashrdm, the absent son,
for the following reasonsasestated in hig judgment :(—

I think, as the plaintifi’s sonand the plaintiff dre united in
wterest, the actof the former could not have been unknown to the
latter. No nofice was given to the defendant, by either, that the
plaintiff had a lien ontheland. The plaintiff’s claim, to the exteni
of Parashrim’s share, should, therefore, he set aside.”

Féanduring Bilibhadrae for the appellant :—The Joint Judge was
wrong in holding that the sale to the respondent’s (defendant’s)
father was binding as against the appelldnt, merely because his
vendor was the undivided son of the latter. The vendor not
being the appellant’s agent, and not having purchaged or sold the
property on his behalf, #he sale by him tannot affect the appel-
lant’s rights as mortgagee of the entire property. The sale deed
to the respondent’s father having expressly described the sale to
be of tho right, title, andnterest of the absent sonParashvim, ag
-conveyed by the certificate of sale, and the entive property of
Payashrim’s family having previously been mortgaged to the
Qappell&nt for payment of ancestral debts, the respondent’s pur-
chase is subject to the mortgage. Thereisno evidence to*show
that the appellant was in any way aware of the salesto the respond-
ent’s father. |
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Vindyak -‘L/]lulh v Pandit (with him Mahddev Chimndji Apte

R, Tosr for the respondent :—The non-disclosure, by the plaintiff’s sou, of

L B .l'osm,

his father’s lien on the property in dispute was a fraundulent act

~on his part;and his father, who is united in interest with him,

shounld not be allowed to take advantege of it.

The judgment of the Court was delivered by

Wesr, J.:—The mortgage Iaving been execnted by the three
senior mem¥bers of a joint family, the reriaining member of which
had disappearcd, and scthinge forth a ground of necessity, wag
presumably a valid fransaction.  Nothing has been adduced, in the
way of evidence, to overthrow that presumption.

The sale of the one-sixth share bhelonging to Parashrim, ghe ‘
ahsent member, wag subject to the lien thus created,

The purchase of that share by the mortgagee’s son, and his
sale of it to the re¥pondent’s father- did not disturb this lien,
The mortgage was registered, and the father, as that important
transaction shows, was managing the fymjly affairs, If he could
be identified -with his son, yet the sale-deed to the respondent’s
father sots forth distinetly the origin of the vendor’s title. Tt was
a purchase of a share, and this should have pub the new purchaser
upon inquiry. : |

The mere fact that, under such circumstances, the mortgagee’s
gon bought and sold a share in the property mortgaged without
disclosing the existence of the mortgage, was not onough to create
an cstoppel against thermortgagee.  If there had been any active
fraud, any artifice by which the mortgagee, directly or indirectly,

~nad prevented, the purchaser from his son from making the reason.

able inguiry at the registration office, the case might be different,
We reverse the decree of the Joint Judge, and restore that of
the Subordnmte Judge, with costs thronghout on respondent.

Dmce of the Joint Judge veversed, and that 0/ the
Sulberdinate Judge vestored,



