
[APPELLATE OEIMINAL.]
Before 3/r. Justice Eenibcdl and Mr. Justice Pvaliey.

EM PRESS V. MALIvA'. 187S.
J u l y  4 ,

Cad'i of Crhnmal Procedure, (AM X, of 1S72,} Sixtioii 122—Power of t$ Magistrate ------------
to record a statement of a person not accused of an offence.

Section 122 of tlie Code of Criminal Pi^cedure (-let X, of 1872) autliorizes a 
Magistrate to recorJ the statement of a person who appears before Iiiui as a wit­
ness, aa well aa tlie confession of a persoE accused of nn offence.

This ■vras a I'eferenccjr under section 296- of Code of Criminal 
Procedure, by J. Elphinstonê  Magistrate of Dhainvar, under tlie 
f^iowing circTimstaiices

During tlie inTCstigation̂  by tlie policê  of a cliarge of murder 
against one Pira bin Paranna, a constable of police took the 
present accused Malka to fcTac Second Class M;4dstnitê  of Ilangal̂
Siiv Salieb Murar Yitlial* Tftô  under section 122 of tlie Code of 
Criminal Procedure, took down liis statement. In tliis statoment 
Malka mentioned tliat 4̂ Pira ■with a sticky wliicb was in liis liand̂  
struck tlie deceased a blo'W' on the right side of his'head/  ̂ The 
statement was? made on solemn affirmation, and recorded with tlio 
object of preventing Malka from making a different statement 
befoxe the committing Magistrate.

The preliminary inquiry into Pira\s case was held by Mr. C. P..
B. WilishirCj Magistratê  F.C.̂  Dharwar, Before him 
posed, also, on solemn affirmation, that he knew nothing about, 
the case, and was, in consequence, directed by him, as well as by 
the Magistrate of the District, to be- prosecuted before Mr. J. C- 
Anding, Magistrate, F.G., in the same district, f@r giving false- 
cvidence in a judicia! proceeding under se*otion 193 of the Indian 
Penal Code.

IVlien the case of Malka came up before Mr. Anding, he was 
of opinion that the procedure of the Second 01ass*A£agistrate of 
Hangal, in recoixliug the statement of Malka, in the murder case 
against Pir£, under section 122 of the Code of Criminal Procedure, 
with a .view to prevent him from altering his statement before Mr.
Wiltshire, was illegal, and, consequently, that the statement itself 
was null and void. He considered that section 422 applied only
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1878.' to persons accused by tlie police or by otter persons, and *no{) to
'^Empress witnesses. Mr. Anding;, accordingly, disciiarged Malka under

MaI ka’ section 215 of the Code of Criminal Procedure.
" Thereupon Mr. J, Elphinstone, Magistrate of Dliarwar̂ . reported 
the proceedings for the orders of the Higij, Courtj as he felt a 
doubt as to the correctness of Mr. Anding^s view. It appeared to 
him that the words any person/’ not beiug in any way qua­
lified, included witnesses as well as persons accused of an offence,

Kembat.l, J. :—'^he Court concurs with the District Magistrate 
in thinking that Mr. Anding^s view is wrong. It, therefore, annuls 
his order of discharge, and directs that the trial of Malka he 
proceeded with and disposed of according to law. Section-122 of 
the Code o£ Criminal Procedure clearly contemplates two distinct 
cases : one is that- of a person coming forward to state what he 
knows; the other is' that of a person accased by a police officer of 
an offence who comes forward to confess his guilt. With regard 
to the former, the section provides tliĵ t ĥe statement made by 
liim shall be recorded in the manner prescribed for recording 
evidence—that is to saŷ  under section 831 of the Code of Criminal 
Procedure, on oath or afSrmation;. whereas in the case of an accused 
person c o n fQ S sin g  to an offence of w h ic h  he is accused, t h e  Code, 
by section 345, enacts that neither oath nor affirmation shall be 
administered to him.

Of dev accordinghj^
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Bf}Jore Sir M. B. Westrojyi ,̂ Knt.^ Chief and Mr. Justico Bayhif.

July 5. LUOKM IDA'S V ITH A LD A 'S  (original Plaintiff), A ppellant, ®, 
EBKAHIM OOBMAN (oeiginai, D bb’endani), Respondent,*

Mx~parie decree,, uglit of appeal dgaimt—Code o f  CipW Procedure (Act X. e / 1877)? 
chap, X X X I X  and sections S8S-59I— Simmary procedure on ncyoUaMe instrU'
ments. ■ ‘

Hdcl—An appeal lies from an order, made trader section 534 of tlie Civil Pro­
cedure Code of IS??, refixsing to set ^side an ex-parte decree.,

This was a summary suit brought by plaintiff upon a promissory 
ftote under the provisions of chapiter X XX I X  of  ̂the Civil Pro- 

Suit No. 340 of 187S. ' ' ' ^  '


