
[APPELLATE OIYIL.]
Before Mr. Justice Meli'ill and Mr. Justice Kenihall.

1S78. ANANDBA’V 13A’PUJI ( o e i g i n a l  P l a i x t i f f ) ,  Appellajtt, v. SHEKH BA'BA' 
April 8 . a i t d  o t h e r s  (oPviGiisrAL D e f e n d a jS t s ) ,  E b s p o n d e s t s . '* ''
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Code of Civil Pmmlun (Act VIII. of 1S39), Section 25i~Ee-sak in execution 
of decree—Mlylits of judijment-creditors.

Fi
\Tliei’e property has b e o n  sold under a decree^  aiii tliG p u r c h a s e r  at t l i e  exeen* 

t io n -s a le  lia s  m a,de d e fa u lt  in  p a y in g  t l i e  p u r c k a s e -m o iie y ,  t l ie  r e m e d y  o f  t h e  j i id g -  
in e ii t - c r e d i t o r  is n o t  l im it e d  h y  s e c t io n  254 o f  Aet VIII. of 1S59 t o  a STiit a g a in s t  

t h e  d e fa u lt in g  p iir c l ia se r . He is  e n t i t le d  to  r e c o v e r  th e  b a la n c e  o f  liia  d e b t  
f r o n i  his iu d g m e n t -d e b t o r ,  w h o  porliap S j h a v e  his r e m e d y  a g a in s t  the default- 
jug purchaser.

Joohrdj Sbigli v , Qoiir Bul'sJb Led ( i )  d is s e n te d  f r o m ,

The facts of the case are fully stated in tlie judgment.

Tlie only question argued was  ̂ wlietlier tlie jndgment-creditor 
■was bound to proceed against tlie defaulting pnrcliaser, and not 
against tHe Judgment-debtor, for tlie recoYery of tlie balance of 
jnoney due on tie  decree.

Ma-nelcshdh Jeliangirsliah appeared for tlie appellant.
Jl,afflmndih SMvrdm Tipnis appeared for tlie respondents,
The judgment of tlie Court was delivered by
Melt? ILL, J . :— THs is an application to set aside an order of the 

District Court of Kliandesli, by t v M c I i  tlie applicant^ a judgment- 
creditoi’j is debarred from proceeding furtlier against tbe property 
of tie  judgment-debtors.

Tiie applicant obtained a decree for Es. 343-7-11 against 
Slielili Baba aad otberSj under wMcli certain immoveable property 
■was put up for sale. One Baksu bid Es. r̂50 for the property, and 
made tlie usual deposit of 25 per cent, j but on tbe fiftb day lie 
failed to make good tlie full amount of purcliase-money, and tbe 
property was, oonsequentlyj again put up for salê  and purcliased 
for B .S . 161. Th.e J udgment - creditor made an application to tlie 
Subordinate Judge^ in wMcb. he stated that Baksu had been act
ing in collusion with the judgment-debtors^ and without any real 
intention, of purchasing; that he was a man without means, from ■

* axtraoidinaxy J-arisdiction No, 89 of 1877, 
m 7 Calc* W, R. O iY . M l ,  UQ>



wliom Botliing could be recoTerod ; and lie, tlierefore, asTsed 
instead of proceeding against Ba-ksiij lie miglit be allowed to Anandj â’v 
attacii otiier property o£ tlie judgment-debtors in satisfaction of ^
tlie balance still due under Ms decree. This application was ShekiiB,! ba, 
granted by tbe Subordinate -Judge j but on appeal tlie District 
Judge reversed Ms order_, on tlie groiind tbat tlie judgment- 
debtors were entitled tQ, credit for tliG full amount bid at tbe iirsfc 
auction-salej tkat fcHeir debt Avas consec^uently esitinguisliedj and 
tbat tbc jiidgment-creditor^s only remedy was against tlie default
ing purcliaser.

A  decision of tKe Higb Court at Calcutta [Joohrdj Siiigh y.
Gout Biihsh Ldl 0)) certainly sxipj}orts tlieview taken by theDiS" 
trict'Judge. In that case the Conrtsaid: "The-^'udgment-debtor is 
entitled to ci’edit for the full amount bid for the property at the 
time of the first sale  ̂ and if he pay up any balance due to the 
decree-holder in excess of the sum so bidj he must be considered 
as haying liquidated his debt, and cannot be held responsible for 
any further sum. The difference between the first and second 
sale must be realized, not from the judgment-debtor, but, as pro
vided by section 254, from the defaulting auction-purchaser.^̂

But we regret that we feel unable to concur in tMs view. W e 
can see no reason why a mere bid at an auction-sale should be 
held to have the same effect in discharging the judgment-debtor 
as the payment of the debt. If such were the effect, it is obvious 
that such, fraud as is alleged in the present case would be ^ery 
common. The judgment-debtor would only have to put forward 
a man of straw, who wouI,d bid the full amount of the debt, de
posit 25 per cent., and then make default, and the judgment-debt- 
or would thus get rid of his liability by paying 4 annas in the 
rupee. The judgment-creditor has nothing to do wfch tho selec
tion of a purchaser at an auction-salej and we fail to see on what 
principle he can be compelled, when he has lent Ms money to a 
man of Ms own choosing, to accept as debtor in his place a person 
of whom he knows nothing, and who is worth nothing.

We think that the applicant in this case was nq,t bound to pro
ceed against the defaulting purcliaser, and that he is entitled to

(1) 7 Calc. W . K. Civ. Eiil, 110,
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1878, . recover tlie balance of His debt from ids judgment-debtorSj wlio 
AjtandkaV may, perliaps, have tbeir remedy against tbe defaulting purcha- 

Ba^ w i therefore^ reverse tlie order of tbe District Judge^ and
vShekhBa'ba’ j>0store that ?)f tlie Subordinate Judge, with costs on the respon

dents througliout.
Or dor acGordingly,
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A P P E L L A T E  C E IM IN A L .;

Bcforo Sir Mt B, Westropp, Knf., Chief Justice, Mr. Justice MelviU, and 
Mr. Justice Kemhall.

AprU 20. IMPEEATRIX v. DOFGA'JI ANDA'JI.'"’
“ ■—  ------—■ The Code of Criminal Procedure (Act X . o f 1872J, Sections 280 and 397—-

Death of appellant—AbaUmQUt o f appeal—Heviaion.

 ̂ Tlie Code o£ Criminal Procedure giveis no right to tke lieir, devisee, esecntor, 
or any otlier representative of a deceased convict, to lodge an appeal, or continue 
and prosecute aii appeal already lodged.

( Keviball, J .f diss. j —The appeal lodged by a convict abates on his death.
The High Court, nevertheless, may call for and examine the record of the case 

with a view to revision and rectification, and may make such order thereon as it 
may consider Just.

T he accused Dongaji was convicted by S. H . PMIlpotts, Ses
sion Judge of Punaj of forgery by altering a copy of a summons 
from the civil Court at Yadgam. On the 19th of Kovember 1877 
iie was sentenced to four years  ̂rigorous imprisonment, and to pay 
a fine of Es. 1,000. On the 14th of January following, an appeal 
was* lodged in his behalf in the High Court by his vakil. The 
High Court oaa the SOth January decided to hear the appeal, and 
notified to the Magistrate and Public® Prosecutor of the Puna 
District that the appeal would be heard on or after the 14fch of 
February 1878. On the 19th of February the superintendent of 
the Puna Jail reported that the convict Dongaji had died on the 
morning of that day.

On the 8th April, Mdh&dev Glnmndji Apte and Yinayah JPandit 
claimed to be heard in support of the appeal.

. ^mdhhdi Earidm (Grovernment Pleader) objected^ and urged 
that the appeal abated on the convict^s death.

; * Appeal Ko,, 13,oU878. ,


