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Before Telt Cliand and Aglia Haidar / / ,
B AN AR SI DAS a n d  o t h e r s  ( D e f e n d a n t s )

Oct. 21. Petitioners
ners'iis.

M U N S ill R A M  AND OTHERS

f  Bespondents,BISHIS'IJ M AL a n d  a n o t h e r  ( ^
( D e f e n d a n t s )  J

Civil Miscellaneous No. 312 of 1933.

Ciml Procedure Code  ̂ Act V of 190S, Order X L I Y , rule 
1— Apjylication to High Court— for permission to file an ap- 
fjeal in forma pauperis— A'ppenl admitted: and notice issued 
by order of a Judge of the Court in the absence of respondents 
— whether precludes respondents from questioning the main- 
tainahility of the application at the hearing.

An application for permission to file an appeal in forma 
pauperis in tlie Court was admitted and notice issued
by the order of a Judge of the Court. On the date of 
hearing of tlie application, it was contended on behalf of the 
petitioner that the application must be deemed to baye been 
granted and cannot be opposed by the respondent.

Held  (oveTruling the contention) that any order passed 
behind the back of a party cannot operate to the prejudice 
of that party, and therefore in the present case apart from 
the question of pauperism the order, having been passed in 
the absence of the respondents, cannot preclude them from 
arguing that the decree sought to be appeajled from was 
not contrary to law or to some usage having the force of law 
and ’was not otherwise eironeous or nnjust.”

Basant Kaur T. Chandu Lai (1), Shamas-ud-Din v. Sant 
Rem {2), Ramsohjia Das v. RaTnsarup Das {^), Ghulom NoJbi 
T .  Secretary of State (4:), TilaJc Mahtou Y.  AJchil Kishore
(5), followed.

Other cases referred to.

(1) 1929 A. I. B. (Lah.) 514.- (3) (1931) 133 I. 0. 125.
(S) (1933) 141 I. O. 649. (4> 1932 A. I. R. (Lah.) 654.

(5) (1931) I. li. E. 10 Pat. 606 (F
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Petition under Order X I I V , rule /, Ciml Pro- 1933 • •
cedure Code, for fermission to file an appeal in forma ^
pauperis i?i the High Court against the decree of Faqir -i.’.
Ferozepore, dated the 21st February, 1933 , decreeing 
Sayad Suid-iid-Din, Senior Subordinate Judge, 
the plaintiffs' sint against the defendants mi foot of 
a mortgage.

N a w a l  K i s h o r e , for Petitioners-
M e r r  C 'h an d M a h a ja n , for Plaiiitiffs-Respoii- 

deiits.
Agmia Haidar J ,— This is an application under *^ghaHaidail.j. 

Order 44, rule 1 of the Code of Civil Procedure for 
permission to file an appeal in forma pern peris in this 
Court against the judgment and decree of the Senior 
Subordinate Judge, Perozepore, dated the 21st Peb- 
ruary, 1933, decreeing the plaintiffs’ suit against the 
defendants on feet of a mortgage. The applicants 
along with their application filed an affidavit in 
which they have made allegations in support of their 
fjauperisni. On the 2nd October, 1933, one of the res
pondents, Duro’a Das, filed in this Court, a counter 
affidavit in which he has made specific allegations as 
regards the financial condition of the applicants lead
ing to the inference that they were not paupers.
There is nothing on the record to sboiv that the de
tailed affidavit filed by Durga Das contains an erron
eous statement of fact. It was open to the applicants 
to give a further a.nd fuller affidavit, meeting the 
points raised in the affidavit o f Durga Das. This has 
not been done.

Apart from the question of pati^erism.
Nawal Kishore on behalf of the applicants argued 
that, inasmuch as notice had been Issned by the leam- 
ed Chief Justice, the application for permissioh to



.1933 file an appeal in forma fa u feris  must be deemed to 
-n “  rv „ -bave been granted and that it was not open to the otherliAlSrAllSI UAS . .

V. side at this stage to raise any question as to the main- 
Munshi kam. tainabiiity of tlie application on the ground that “ the 

AghaIiaidar J, decree appealed from is not contrary to law or to some 
usage having the force of law or is not otherwiije 
erroneous or unjust.”  Me has quoted Somasunda- 
ram v. Arunachalam (1), and Hubraji v. Balgaran 
Singh (2). These cases no doubt support the argument 
advanced by Mr. Nawal Kishore, but there is a series 
of rulings of this Court in which a contrary view has 
been taken. I may mentiion here the following re
ported cases;—

1. Bcisant Kaur v. Chandu Lai (3);
2. Shamas-ud-Din v. Sant Ram (4);
3. Ramsobha Das v. Ramsaruf Das (6);
4. Ghulam Nabi v. Secretary of State (6). 

There is a Full Bench decision reported as Tilak 
MaJiton v. Akhil Kishore (7), which lends support 
to the view of the Lahore High Court and overrules 
the previous decision o f the Patna High Court report
ed as RagImnath Prasad Y. Mst. Ram f iari Kuer 
(8), in which a contrary view was expressed. These 
cases are based upon the well known principle that 
any order which has been passed behind the back of 
a party should not operate to the prejudice of that 
party. I may also note here that the Allahabad case 
follows Raghunatk Prasad y . Mst. Rampiari Kuff' 
(8), but apparently the attention of the learned Judge 
was not drawn to Tilah Mahton Y. AM U Kishore

(1) 1982 A. I. B. (Mad.) 523. (5) (1931) 133 I. 0 . 125.
(3) (1932) l. Jj. E . 54 All, 394. (6) 1932 A. I. R. (Lah.) 654,
(3) 1929 A . I. R. (Lali.> 514. (7) (1931) I. L. R. 10 Pat. 606.
(4) (1933) 141 I. 0 . 649. (8) (1927) I :  L. R. 6 Pat. 687.
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The order in the present case was passed by the '
learned -Chief Justice in the absence of the respon- UAJfAiisi B as 
dents and, therefore they ccii'ld net be prechided, as a.
result of that order, from arguing before the Court ___
that “ the decree sought to be appealed against was AghaIIaidae J,
not contrary to law or to some usage having the force
o f law or was not otherwise erroneous or unjust'*
and that, therefore, the application was obnoxious to
the provisions of Order 44, rule 1 of the Code of
Gi'vil Procedure. I would, therefore, prefer to follow
the precedents of this Court and overrule the eonten-
tion which has been raised on behalf of the applicants.

So far as the judgment and decree sought to be 
appealed against are concerned we have considered 
them carefully and I do not consider that the decree 
is contrary to law or to some usage having the force of 
law or is otherwise erroneous or imjust.

I would accordingly dismiss the application for 
permission to file an appeal m foiriia faupens m this 
Court. The parties shall bear their own costs. The 
applicants are allowed one month's time to pay the 
requisite court-fee on the meraorandum of appeal, i f  
soadvised.

T ek Chand J .— I agree.
A. N/C.

Application dismdssecl. ..
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