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In the result I would accept the appeal and set
aside the order of the District Judge as I  hold that Bishna
this is a case in which the pro'viso to suh-section (ii) of , .

on. 1- T T -I T C o m m it t e e  o f»sction dO applies. I  would remand the case to the G'uedjfaea
District Judge, directing him to frame an issue in 
respect o f the claim of the village proprietary body, 
and then to forward the record to the Tribunal, etc. 
etc., as already stated. The appellants will get their 
costs in this Court. Costs in the Court of the Dis
trict Judge will abide the event.

SUDHAI..

A d d i s o n  J g

C u r r i e  J .

A. N. C.
— I  agree.

^Appeal accepted; 
Case remanded.

C u r r i e  J .
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' MUSSA BH AG B H A R I a n d  a n o t h e r

(D e f e n d a n t s ) Appellants
versus

M OHAMM AD a n d  o t h e r s

( P l a i n t i f f s ) a n d  BU TI, d f c e a s -  f  p  , ,
ED, ( t h r o ,  h is  r e p r e s e n t a t i v e s )  r  
AND OTHERS ( D e f e n d a n t s )  )

Civ!! Appeal No. 2533 of 1926. 

Cusfom—^nccession—  Self-acquired property —  Awans of 
Mauza Mardwal, Talisil KTiushab, District Shahpiir — 
Daughters or Collaterals of 5th Eiwaj-i-aniv

Held iio\\owmg KJian Beg y. Mst, Fateh Khatnn (1)]̂  
tliat by ciistom among* o£ Tahsil JEIiusIial], district
Slialipur, daugliters STicceed to tiieir father’s self-acquired 
property in preference to collaterals of tlie 5tli Qegree and 
tliat tlie presumption o£ t ie  Has been̂ ^̂ r̂ ^

(1) (1931) 1. Ii. R. 13
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Second A ffe a l  from the decree ‘o f Lala Jaswant 
Mussammat Taneja, District Judge, SliahfUf at Sargodha,

■B hag B h a h i  dated the 22nd July  ̂ 1926, reversing that of Sheikh 
-M oh a m m ad . Bashir Ahmad, Suhofd/inate Judge, 4th Glass, Shah- 

fur, dated the 17th Fel>ruary, 1926, and granting the 
plaintiffs the declaration ‘jirayed for.

V. N . S e t h i , f o r  R . C . M a n c h a n d a , f o r  Appel
lants.

G hitlam  M o h y -tjd-D i n , fo r  (P la in t if fs )  R e s p o n 

dents.

B a l i p  Sktgh J . D a lip  S in g h  J .— The question really is whether 
a daughter would be a preferential heir to her father 
as against 5th degree collaterals to self-acquired pro
perty. In lihan Beg v. Mst. Fateh Khatun (1), after 
full enquiry it was held by a Division Bench of this 
Court that in this tribe and tahs/l the daughters bad 
rebutted the onus placed on them by the riwaj-i-am 
and excluded 6th degree collp.terals. On examining 
that judgnient the 20 instances relied on in that case 
would equally apply to 5th degree collaterals as to 6th 
degiee collaterals, and of the three instances against, 
only one wmdd help the present plaintiSs. In the 
circumstances, following the usual practice o f this 
Court and without going into the question whether 
the instances collected in that decision are relevant 
evidence in this case, a point on which neither counsel 
has addressed me though invited to do sô , I hold 
that the daughters exclude 5th degree collaterals in 
succession to their father’ s self-acquired property and 
the presumption o f the riwaj-i-a^ri been rebutted. 
Hence I accept the appeal and dismiss the plaintiSs’ 
suit. In the circumstances as defendants did not
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(1) (1931) I. L. R. 13 LaK. 276.



produce all the evidence tliey might have done, I leave 1933 
the parties' to bear their own costs throughout. M-û AiiMAT

]>HAG B h a RI .
A . N . C .

Appeal accepted.
D a l i p  S ingh  J
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Before Teh Cliand and Agha Haidar JJ.

ABDITL HAQ ( P l a in t if f ) Appellant 1933
versus

SHANKAR  D A S  an d  a n o t h e r  (D e f e n d a n t s ) 
R esp on d en ts .

Civil Appeal No, 604 of !930.
Civil Procedure Code, A ct V of 1908, Section 47: Suit

for declaration that a decree is not capnble of eiceciifion as if 
has heen satisfi.ed-~Maintainahility of.

Held, ttat a suit for a declaration tliat a decree is not 
capable of execution as it lias been satis'fied, and for a per
petual injixnction to tlie decree-liolder directing liim not to 
execute tie  said decree, is barred 1)\̂ section 4Y of tlie Civil 
Procedtire Code.

Ram Lahliaya y , Muhanda Mal-Kapur Cliand (1), fol
lowed.

Bishen Singh Mahindar Singh (2), disapproved.
Otlier cases referred to.

F ir s t  A p p e a l  from the decree o / R .  S;  L a la  
Gang a Ram, Wadhwa, Senior Suhordinate Judge > 
Gurdaspur, dated the 29tJi l^omm'ber, 1929, rejectmg 
the plaint,

M o h s in  Shah, for A p p e lla n t .

F a k ir  . C h a n d ; C h a ra n jiy a  L a l  and C h an dra  
^O'TjPTAr Jor 'Respondentsv:\::'

a> (1922) I. R. 3 Lah. S19 <2) 1925 A.


