
1933 O r d e r , o e  t h e  H ig h  ̂  C o u r t .

T h e  CaowiJ T e k  C h a n d  J .— I  accept the recommendation o f  

Ci-iANB M a l  learned Sessions Judge and set aside the order o f 
—— the District Magistrate directing the issue of process. 

3?ek  C h a n b  J. j  order that the case be remitted to the District 
Magistrate for holding a preliminary enquiry under 
section 10 o f the Act. Let the records be returned at 
once.

A. N. G.

Remsion accented.

6 6  INDIAN LAW REPORTS. [vO L - X V

Oct. 2.

APPEL L ATE CIVIL.

Before Addison and, Currie / / .

1933 BISHNA, d e c e a s e d , (t h r o u g h  h i s  r e p r e s e n t a t i v e s ) 

AND OTHERS (DEFENDANTS) Appellants 
versus

COMMITTEE OE GU RD W ARA, SUDHAL., 
AND OTHERS ( P l a i n t i e f s ) Respondents.

Civil Appeal No. 2075 of 1928-

Sikh Gurdioafas Acty VI I I  of 1925, Section 3 (1) :  De­
fective list of properties— No mention of, or notice to, rediV 

. otoners— hut to tioo servitors of the GurdiDara— ioho made no 
claim—Section 32 (2): ■wlietheff claim of (yvrduHifa <thonld
he decreed against the moners— w’7?,o had no linovdedge of the- 
matter—-Proviso to Section 32 (2). whether applicable—  
Section 34: Procedure—-lohen Proviso is a'pplicqble.

Tlie property in dispute between the management of 
Gurdwara Siidhal and tlie village proprietors was the shamilat 
of village Sndlial. Tlie property was shewn in the list of pro­
perties claimed under section 3 (1) of tlie Sikli Q-nrdwaras 
j^ct, as being- 436 highas, 6 hiswas  ̂belonging to the Q-urd- 
wara,’ and as being in possession of two persons wlio vrere 
servitors of the Gnrdwara. There was no mention of tbê - 
land being sham,Hat nor was a copy of the relevant entry in 
the Record of Rights attached thereto. E’otice was issued’
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only to tlie two perBons said to be in possession and as iliey 
inacle no claim a notification by the Local Goyernment was 
issxied under section 6 (1) specifying tke xiglits, etc. in tlie 
properties in respect of wiiicli no claim liad been snade and Committee of 
tliis included tlie sham,Hat of tlie village. Tlie trial Court (?'oedwara 
fonnd that tlie land belonged to and was iu possession of tke 
village proprietary body and was slie'n’n as such in tJie Re­
venue Records since 1852, but tliat as no petition liad been 
sent to tlie Local Government, within the tijne allowed, to 
claim tlie property, the suit mnst he decreed under Section 
30 (ii) of the Act on the ground that the I'iglit mig-lit have 
been made the subject o£ a claim in a petition to the Local 
Government.

lieM , that as the Tillage proprietary body had no .know- 
ledg’e of the fact that their diamilat land had been included 
in the list published under the provisions of sub-sect;on (2) 
of section 3 of the Act, and as they could not by the exercise 
of reasonable diligence have come to know of the fact that 
their land had been so included, therefore under the proviso 
to sub-section (w) of section 30 of the Act this was a case in 
which the Court should not decide tlie claim against the vil­
lage proprietary body merely because they did not make a 
claim in a petition under the provisions of section 5 of the 
Act within the time fixed.

Held fuTiJier, that this being so, the case must be remand­
ed to the District Judge who should frame an issue in respect 
of the claim of the village proprietary body and then forward 
the record to the Sikh Gurdwaras Tribunal, which has to de­
cide the issue and then return the record to the District Judge, 
vide sub-sections 1 and 2 of section 32 o f t ie  Aet,

First A'ppeal from the o / Lala
Narain, District Judge, Amhala, dated the 4th July^
1928, decreeing the flaintiffs' suit.

J a g a n  N a t h  A g g a r w a l  a n d  A sa  E a m  A g g ab - 
WAL, f o r  A p p e lla n ts .

B h a g a t  S in g h , for Eespondents.
A d d is o n  J .— T H s case  re fe r s  t o  G u rd w a ra

Sudhal in village Sudhal, Talisil JagatOiri, District , ABnis®K
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Ambala. A  list was submitted o f the properties 
claimed under section 3 (1) of the Sikli Gurdwaras 
Act. The list was in form 1 prescribed under rule
4 of the rules framed under the Act. There is no 
dispute as to part (1), i.e. the Cxurdwara itself. 
Part (ii) is headed “ rights, titles or interest entered 
in the record of rights.”  In this part of the list 75 
bicfhas, 16 histvas entered in the revenue papers as 
belonging to the Gurdwara were properly entered. 
Below this entry was another entry claiming all the 
shamilat land o f the village, namely, 436 highas, 6 
Hsivas, as belonging to the G-urdwara and as being 
in the possession o f Puran Singh and Mussammat 
Partapi. According to the form, copies of the 
relevant entries in the record o f rights should have 
been attached. This was not done. I f  it had been 
done it would have at once been seen that this land 
was entered as belonging to the shamilat deh, i.e. to 
the entire proprietary body, and was in the possession 
o f the entire proprietary body, and not in the posses­
sion of the two persons already named who were not 
proprietors in the village but mere servitors of the 
Gurdwara. The shamilat 'deh entered comprises all 
the grazing land in the village as well as all streams, 
water-eourses, roads and pathways, and wells. Notice 
issued in the usual way to the two persons named as 
being in possession while the defective list was also 
aflixed at various places in accordance with the rules. 
No notice was, however, sent to any of the persons in 
possession or to the owners o f the village. The per­
sons in possession were the owners, certain occupancy 
tenants, certain tenants, and Immins o f the village. 
No claim was made b}̂  these persons and accordingly 
under section 5 (3) of the Act a notification specify­
ing the right? titles or interest in the properties in
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respect of wliicb n6 claim had beeii made was issued 
by tlie Local Government. This^ of course, included 
tlie sliamilat land of the village referred to. There­
upon the Gurdwara Committee brought a suit under 
section 28 of the Act for possession of this land. 
They impleaded the ov^ners, occnpancy tenants, etc. 
as the defendants and also added the names o f Piiran 
Singh and Mussammat Partapi, to whom alone notice 
issued; but they admitted in their plaint that these 
were mere 'pro forma defendants against whom they 
sought no relief as they were not in possession. The 
owners pleaded that they had no knowledge o f any 
kind with respect to the notification claiming their 
shamilat land as part o f the Gurdwara property.

The trial Court has found that the land belongs 
to the village proprietary body and has been entered 
in the revenue papers as belonging to and possessed 
by it since 1852. In spite o f  this the suit has been 
decreed under section 30 (?’?’) of the Act on the ground 
that the right might have been made the subject o f a 
claim in a petition forwarded to the 'Local Govern­
ment and that as this claim had not been duly made 
within time the Court had to decide the claim against 
the persons claiming the right. In coming to this 
decision the learned District Judge said that he 
realized that such a declaration in favour o f  the 
plaintiffs was bound to entail untold hardship on the 
defendants and might eventually have the effect of 
their leaving the village since the area in dispute wavS 
the only land in the village reserved for common pur­
poses and used as such ; but the law must have its 
course and he could not derate from it . He also 
came to a clear finding that the land in suit was be­
yond doubt belbnging to th^ prciprietaiy

B i s h s -a
V.

C o m m i t t e e  o p . 

G t j e d w a h a

Budhal.

. ’lD »IS 02 ?  -I..

1933
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1933 body in the village and in its possession. He further 
held that the village proprietary body could not have 
been misled by the notification o f the 31st August,
1927. Against this decision the village proprietary
body has appealed.

In rny judgment the appeal must succeed. There 
is evidence which has not been rebutted, to the effect 
that not a single soul in the village knows Urdu or 
English. There is also evidence that no notification 
was affixed in the village. The clerk of the Sikh 
Gurdwaras Tribunal admitted that no certified copy 
o f entries of revenue or settlement records or a 
Patwari’s fard was filed by the petitioners along with 
their application or at any later stage, showing that 

. the land was entered in the revenue papers as belong­
ing to the village proprietary body. It must, of 
course, be held that the consolidated list was publish­
ed, i.e- affixed at certain place? in accordance with the 
rules. The two persons shown to be in possession 
were served. They, however, had nothing to do with 
the land nor were they in possession. I have already 
shown that the consolidated list was defective and 
merely showed the large area of 436 bighas,  ̂ Mswas 
as owned by the Gurdwara. This entry came below 
the entry about the 75 bighas, 16 biswas, which ac­
tually belonged to the Gurdwara. There was nothing 
to put the village proprietary body on its guard. 
Had anyone had any idea that the village shamilat 
land was being claimed, a claim was bound to have 
been put in; for the land claimed contains a pond, 
the village roads, water-courses, streams and the only 
grazing land in the village as well as a small area o f 
land cultivated by o-'rcupancy tenants: /mmins, etc. 
Tn my judgment this state of affairs has been pro-
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vided for in the first proviso to sectioii 30 (ii) of the 
Act whicli riins as follow s;— BiSHJfA

V.

193-3

Provided that in the case of a claim that niight ,,
.. . . o . °   ̂ OMMITTEE OF
liave been made under the provisions of section 5 the ikTUBWARA 
Court need not decide the claim against the person ‘'̂ ‘pdhal.
claiming the right if it is satisfied that the failure to .\ddisok .J. 
make the claim was owing to the fact that the person 
who might have made the claim either had no know­
ledge of the existence of the right, title or interest 
that he might have so claimed or had no knowledge of 
the fact that the right, title or interest had been in­
cluded in a list published under the provisions of sub­
section (2) of section 3 * * and could not
by the exercise of reasonable diligence have come to 
know of the existence o f such right, title or interest, 
or of the fact that such right, title or interest, was so 
included/’

In the present case the proceedings taken in con­
nection with the consolidated list were most misleading 
and defective. Had the persons in possession re­
ceived notice as they should have done they would at 
once have been put on their guard. How the two 
servitors came to be shoAvn in possession and served 
with notice it is impossible to imagine. It is difficult 
to understand how the extract from the revenue 
papers was not put in and if that had been done notice 
must automatically have gone to all the owners o f the 
village who were shown in the revenue papers as 
holding and possessing the land in common. Mere 
affixation of the notification at the headquarters of 
the Ta^sil, at the Griirdwara and at some public place ; 
in the estate cannot be held to be a sufficient notice in 
the circnmstances of this case. As there is no e?i- 
<ience as to what the public plafce was where the notice
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, 1933 was affixed and as the notification itself was most, 
obscure, and there was nothing in it to put the vil­
lagers on their guard that the whole of the shamilat 
land of the village was being claimed, in my judgment, 
it must be held that the village proprietary body had 
no knowledge of the fact that the entire shamilat 
land had been included in the list published under 
the provisions of sub-section (2) of section 3 of thê  
Act and could not by the exercise of reasonable 
diligence have come to know of the fact that their- 
land had been so included. Under the proviso to sub­
section {ii) of section 30 of the Act, therefore, I would 
hold that this is a case in which the Court should not 
decide the claim against the village proprietary body 
merely because they did not make a claim in a peti­
tion under the provisions o f section 5 of the Act 
within the time fixed.

This, however, does not dispose of the suit. It is 
provided in section 32 of the Act that where in any 
suit or proceeding instituted after the commencement 
of the Act in a civil or revenue Court it has become or 
becomes necessary to decide any claim in connection 
with a Notified Sikh Gurdwara which the Court finds 
might be made under the provisions of sections 3, 5, 
etc., within the time prescribed therein, the Court 
shall frame an issue in respect of such claim and shall 
forward the record of the suit or proceeding to the* 
Sikh Gurdwaras Tribunal. Under sub-section (2) o f 
section 32 the Tribunal has to hear and determine the 
issue and record its decision and then return the 
record with a copy o f its decision to the Court and the 
Court shall then proceed to determine the suit or pro­
ceeding in accordance with such decision subject to> 
the provisions of section 34.
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In the result I would accept the appeal and set
aside the order of the District Judge as I  hold that Bishna
this is a case in which the pro'viso to suh-section (ii) of , .

on. 1- T T -I T C o m m it t e e  o f»sction dO applies. I  would remand the case to the G'uedjfaea
District Judge, directing him to frame an issue in 
respect o f the claim of the village proprietary body, 
and then to forward the record to the Tribunal, etc. 
etc., as already stated. The appellants will get their 
costs in this Court. Costs in the Court of the Dis­
trict Judge will abide the event.

SUDHAI..

A d d i s o n  J g

C u r r i e  J .

A. N. C.
— I  agree.

^Appeal accepted; 
Case remanded.

C u r r i e  J .

' APPELLATE Gl¥l!-«

Before Dalip Siiiffh J .
' MUSSA BH AG B H A R I a n d  a n o t h e r

(D e f e n d a n t s ) Appellants
versus

M OHAMM AD a n d  o t h e r s

( P l a i n t i f f s ) a n d  BU TI, d f c e a s -  f  p  , ,
ED, ( t h r o ,  h is  r e p r e s e n t a t i v e s )  r  
AND OTHERS ( D e f e n d a n t s )  )

Civ!! Appeal No. 2533 of 1926. 

Cusfom—^nccession—  Self-acquired property —  Awans of 
Mauza Mardwal, Talisil KTiushab, District Shahpiir — 
Daughters or Collaterals of 5th Eiwaj-i-aniv

Held iio\\owmg KJian Beg y. Mst, Fateh Khatnn (1)]̂  
tliat by ciistom among* o£ Tahsil JEIiusIial], district
Slialipur, daugliters STicceed to tiieir father’s self-acquired 
property in preference to collaterals of tlie 5tli Qegree and 
tliat tlie presumption o£ t ie  Has been̂ ^̂ r̂ ^

(1) (1931) 1. Ii. R. 13

1933' 

Oct, m


