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THE INDIAN LAW REPORTS. [VOL. II.
[APPELLATE CIVIL.]

Before M. Justice Melvill and My, Justice Kenball.
BASAPPA it MATAPPA! AKT (omreivanL Durexpant No, 2), ArpEr-

LAN®, v. DUNDA'YA’ mixy SHIVLINGA'YA' (0RIGINAL PLAINTIER), .

RpsroNpuNT.*
Court’s sule under & decree veversed in appe;tl before confirmation,

Plaintiff’s title to certain land in dispute was derived from the purchaser ab a
Court’s gale, under a decree which was reversed in appeal gubsequently to the sale,
but before it had been confirmed.

Held that the Court, which had made the decree, ceased, from the moment of
the reversal, to have jurisdiction to take any further steps to execute the decrec,
Though the Court, when it confirmed the sale, wag probably not infoymed that ils
decree had been reversed, and the purchaser was probably ignorant of it, yet the
ach of the Colvb in completing the sale, was none the less without jurisdielion:
and, being without jurisdiction, conld confer no iitle,

If a decree be reversed after a sale under it has become abgolute, and a certi-
ficate has been granted to the purchaser, the title of the purchaser is not affected
by the reversal of the decree:

A purchager is bound to satisfy himself as to the jurisdiction of a Conrt to
order a sale, ang this obligation continues until the sale iy completed, Befure he
applies to the Court to confirm the sale and granthim a certificate, the purchaser
ought to ascertain that the decree, under which the sale was ordered, is still iun
cxistence. ) o

Tus was a second appeal from the decision of C. H. Shaw,
District Judge of Belgaum, affirming the decree of A. M. Cantew,
First Class Subordinate Judge at the same place.

‘Ghanasham Nillantl Nddkarn! for the appellant.

Pindurang Balibhadre for the respondent,

Mewvive, J, :=This is a suit in ejectment, and, although the
appellant, who was a defendant, may have no title, the plaintiff
(the respondent) must recover on the strength of his own title.
The plaintitf’s title to the land is derived from the purchaser at

a Court sale. The decree under which the sale took place, was’

reversed in appeal. The reversal took place subsequently to the
sole, bub before the order was made, confirming the sale. It is
well established that, if a decree be reversed after a sale under it

-~ *Second Appesl No, 815 of 1877,
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has become absolube, and a certificate has heen granted to the pur-
chaser, the title of the purcheser is ot affected by the veversal
of the decree. But, in the present case, the decree was reversed
while the sele was still incomplete ; and from thatemoment thie
Court, which had made the decree, ceased to have jurisdiction to
take any further steps to execute ib, The Court, when it con-
firmed the sale, was pyobably not infornfed that its decree had
been reversed, and the purchaser was probably ignorant of i,
But the act of the Court, in completing the sale, was none the less
without jurisdiction ; and, being without jurisdiction, could confer
no title. 'We may refer on this point to the observations of the
Judicial Committee in Syud Tuffuzal Hossein Kldin v. Raghundth
Prasgd.®d  In that case a Conrt had sold a mere expectancy or
claim, which was not of such a nature as to be subject towttachment
and sale. Their Lordships say : ““The rcal objection to this sale,
if sustainable in law, is not one of irregularity ; it is one which, from
its nature, as founded on a want of power in the Court, affects
equally, if it be valid in law, the title of a purchaser under a strictly
regular sale. Assuming the decision under appeal to be covrect,
the sale would be simply inoperative, thongh uncancelled.” In
the present case, the want of jurisdiction in the Court avose from
a8 different cause ; but the principle applicable appears o us to be
the same. A purchaser is bound to satisfy himself as to the juris-

diction of a Court to order a sals {Calvert v. Godfrey® ), and this.

obligation continues until the sale is completed, Before be applies
to the Court to confirm the sale, and grant him a certificate, the
purchaser ought to ascertain that the decree, inder which the sale
was ordered, is still in existence.

For these reasons, we think that the plaintiff took nothing by
his purchase ; and we, therefore, reverso the decrees of the Courts
below, and disallow the claim. As, however, it has been found
that the appellant has set up a false case, we direct that he bear
his own costs throughout, The plaintiff (respondent) must also
bear his own costs in all Cousts. ‘

Deiree reversed.

07 Beng, L. R. (P, C.) 186, . (2 6 Bea. 97,
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Buofore Sir M. R Westropp, Kat., Chief Justice, ancl 3lr. Justive Grreen.

BHAVAN MULJL (Pramxmer) o KAVASST JEHANGIR JABA'WATA' axp
PEROSHA’ MERWANJI, LigumpaTors oF THE AMRAOIT Mint CoMPANY
(DETENDANTS). ©
Order anl disposition—True owner—Indian Insolvent Acé (11th and 1260 Tic,,

Cap, 21, See, 23 )—Coiist rudbive trustee. ‘

W, an original allottee of five shares in the A Company, assigned them toB. No
bransfer was execubed, and no notice of the assignment was given to the company,
which subsequently went into liquidation, N hecame insolvent. B sued the

liquidators of the company for the amount due in respect of the five shares on the
first distribution of asscts,

Held that at the time of N's insolvency the plaintiff was the true owner of
the shares within the meaning of section 23 of the Indian Insolvent Act (11 and 12
Vie., ¢,21), ant thabas he had omitted to give notice to the company, of the assign-
ment to him, and as e had procured no transfer to be executed in his favour which
the company, under their articles of association, were hound to recognize, he had
consenbed that the shaves should remain in the order and disposition of N, and,
consequently, the shares and the yight to receive any distribution of assets in res-
peet of them, vestod, upon N's ingolveney, in the Official Assignec.

Semble—The principle that a person who is under an abligation to convey pro-
perty to another i, in a Court of Tuity, a trustee of such property for the latter,
does nob apply in cases where the reputed ownership clause of the Insolvent Act
is in guestion.

Bx parte Littledale O and In e Sketchley (2) followed.,

~ Tuis was a case stated for the opinion of the High Court, under
section 7 of Act XXVI. of 1864, by J. O’Leary, First Judge of the
Court of Small Causes at Bombay.

The plaintiff sued fo recover from the defendants the sam of
Rs. 1,000, being the amount of the fires distribution of assets in
the Amraoti Mills Company; at the rate of Rs. 200 per shave, in
vespect of five shares in the said company held by the plaintiff,

One Nigardds Parmanandés had been the original allottee of
these shares, for which, however, no certificate had been issued.
The only doeument which he had obtained, showing hig right to
the shares, was o veceipt signed by the secretaries and treagurer

of the company for the amount of the first call.

* Small Cause Conrt Reference, Suit No. 15,753 of 187,
TD6Del, M &G T ()1Del & 7,163,
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In November 1874, Nigardis Parmanandds assigned the shares
in guestion to the plaintiff, and handed over to him the above-
mentioned receipt. No transfer was ever executed, and no notice

~of the assignment was given to the cowpany. Bye the articles
‘of association the company was not bound to rccognize any
interest in a share other than that of a registered sharehelder.
Subsequently to the assignment to the plaifititf, Nigardds hecame
ingolvent, and in QOctober 1875 the Amraoti Mills Company went
into liquidation.

The First Judge of the Small Canse Court found for the defend-
ants on the ground that the right of Ndgardis Parmanandds to
the shares was only a chose inaection ; and as no notice of the as-
gignment to the plaintiff Lad been given, the ghares remained in
the order and disposition of the insolvent Nagardds Phrmanandés
ab the date of hisinsolvency, and thereupon passed to his assignee.

On behalf of the plaintiff the opinion of the High Court was
required on the following questions i— .

1. Whether plaintiff was the owner of the five shares in gues-

tion within the meaning of the 28rd section of the Indian Insol-
vent Act (11 and 12 Vie., cap. 21) ¢

2. Whether, supposing plaintiff was the true owner as afore-
said, the said shaves were in the order and disposition of said
Nigardds Parmanandds at the time of his insolvency ?

Inverarity for plaintiff,

Mayhew for defendants.

The judgment of the Court was delivered by

Greey, J. :—The action'in this case was for the recovery of the
sum of Rs. 1,000, being the amount of the first distribution of assets
in the abové-mentioned company (in liguidation), af the rate of
Rs. 200 per share, in respect of five shares in the company held by
the plaintiff. ‘

The facts appearing from the case, stated by the Judge, were
ag follows i —

That five shares in the company were allotted to one Nigardds
Parmanandds before the 80th November 1874 ; that no share cer-
tificates were ever issued ; thab the only document which Négardds
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gver obtained,as evidencing his right to the five shares,was a receipt
for Rs. 1,250, the first call on five shares in the company, which
receipt was signed by the then secretaries and treasurer of the
company. The receipt was in the following form :—

“ Received from Nagardas Parmanandis, Bsq., the sum of rupees
one thousand two hundred and fifty, being the amount of first call
on five shaves of Amraoti Cotton Mills, as per allotment No. 182,

Bombay, 27th Oclober 1874,
(Signed) Vorxarr BroruERs.”

It was further found by the Judge that, on or about the 39th
November 1874, Nfgardds, by a certain document (a copy of which
ig annexed to the case) of that date and for valuable congideration,
purported to assigh his right in the said shares to the plaintiff,

This document, signed by Nigardds, and sta,mped was in the
following form :—

“To M.-Bhowanji Mulji written by Nagardas Parmanandas.
To wit. Ihave this day sold to you fiveshares, namely, five shares
of the Amraoti Cotton Mills Company, Limited, on receiving
Rs. 750, namely, seven hundred and fifty, in cash, at the rate of
Rs. 150, namely, one hundred and and fifsy, per 1 share. - I have
given in writing (bhis) receipt of the first call in respect of these
above-mentioned shares, and if any one makes any objection in

* ‘respect of these shares, I am duly to make answer to you, and if

any profit or loss ensued regarding these shares, all (that) is on
your head, and you are duly to pay the calls in respect of these
shares, which-may have to be paid hereafter.”

Tt is found, further, that no notice of This assignment was given
to the company ; that the company went into liquidation in Octo-
ber 1875 ; that there were surplus assets distributed among the
shareholders ; and that Négardds had become ingolvent, and his
property had passed to the Official Assignee under the Indian In-
solvent Act. 'The date ab which. he filed his petition for the benefib

of the Ac’o is not stated in tho cage.

- The ac’mon, it appears, was for the amount of assets alleged ’no
be payable to’the plaintiff in respect. of the said five shares, of
wmeh he cla.nnad to have become and to be the holdeér.
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Tho Judge ab the hearing passed a verdict for the defendants on
the ground, chiefly, that the ri ght of Négardds Parmanandds to the
shares in question was only a chose in action ; and as no notics of
‘the assignment had been given, the shares remainedsn the ordér
and disposition of the insolvent Nigardas ab the date of his in-
solvency, and, therefore, passed tohisassignee. Such verdict was,
however, upon the reguest of the plaintiff’s ettorney for the state-
ment of a case for the ofinion of the High Court, made subject to
the opinion of the High Court on the following questions i

1. Whether plaintiff was the true owner of the five shaves in
guestion within the meaning of the 23rd section of the Indian
Insolvent Act?

2. " Whether, supposing plaintiff was the tune owner as afore-
said, the said shares were in the order and disposition ‘of the said
Négardds Parmanandds at the time of luis insolvency ?

The words of section 23 of the Indian Insolvent Act (11 and 12
Vie., cap. 21) on which the present question arises, are as follows:—
¢ If any insolvent shall, ab the time of filing his petition, &c,, by the
consent and permission of the truc owner thereof, have in his
possession, order, or disposition any goods or chattels whereof such
insolvent is veputed owner, or whereof he has taken upon him the
sale, alteration, or disposition as owner, the same shall be deemed
to be the property of such insolvent so as to become vested in the
Official Assignee, &e.”

Tt was argued on hehalf of the plaintiff that the operation of the
‘section of the Insolvent Ack, above cited, was excluded by the fack
that the bankrupt Négardds was a trustee of the five shaves for the
plaintiff, and that the case was governed by Iic Banlkhead’s Trust.®
It was there held that the bankrupt had constituted himselfa frustec
of certain policies of insurance (retained, however, in his own pos-
session) for the purpose of answering certain appropriations to his
own use of trust funds in hix hands, Tt was held that the bankrapt,
being trustee of the policies for the purpose aforesaid, was the
proper person to be in possession of them, and was, in fact, himself
the real owner of them within the meaning of the provision of the
Eﬁgﬁsh Bankrupt Law as to reputed ownership by «a bankrups, of

2K, & J, 560,
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goods and chattels ; and that the provision In question applied only
where the bankrupt and the real owner were distinct persons. That
authority does not, however, we think, apply to the present case,
for the reason that we do not consider that theinsolvent Nigardds,
for the purposes, at least, of this case, was in any proper sensc of the
word a trustee of the shares in question here. 'The instrument of
assignment of the 30th November 1874 does not purport to be a
declaration of any trust, It is, no doubt, as an instrument of
assignment, ineffectual to transfer the shares, having regard to
clanses 16 to 22 of the articles of association of the company
(which were put in evidence at the hearing before us), though it
would, wo consider, have had effect given to it as an agreement to
transfer, had the plaintiff brought a suit against Ndgardds ta have
o regular tvansfer executed, which would be in conformity to the
articles of association of the company. Though, no doubt, in a
certain sense one who is under an obligation to convey property to
another ig, in a Court of Hquity, a trustee of it for the latter, yet
this principle has not, it seems, been applied in cases where the
reputed ownership clause of the Bankrupt Act is in question,
ag may be seen from the cases of Hu parte Littledale, ™ and Re
Sketehley® A number of anthorities were cited in the argument
which had more or less bearing on the questions under con-
sideration. But we consider thab the two cases we have just

mentioned are more distinctly in point, From a consideration

of these authorities we are of opinion that, at the time of the
insolvency of Nagardds, the plaintiff was the real owner of the
shaves in guestion within the meaning of section 23 of the Indian
Insolvent Act, and that inasmuch as he had omifted to give to
the company any notice of the ass1gnment to him, and had, in fact,
no teansfer or assignment at all executed in his own favour which
the company, under their articles, were bound to ach upon or
in any way to recoguize, he, the plaintiff, had consented that the
shares in guestion should be in the “order or disposition ”” of the
insolvent. There was nothing done, in our opinion, which would
have prevented Nigardds from executing a formal transfer of the
. shares, in conformity with the articles of association, to another per- .
, son,wluch trangferthe company w0u1d havebeenbound torecognize,
msDcG Mo&G 4, () 1'DeG & J. 163,



VOL. 1L] BOMBAY SERIES.

This being so, we arc of opinion that the shares, with the consc-
quent right to receive any distribution of assets in respect of them,
vested in the Official Assignee of Négardds.

The guestions, therefore, referred for the opinion of this Cumt
must be answered in the affirmative, and judgment will be entered
for the defendants. The plaintiff must pay the defendants’ costs
of veserving the said questions, and stating the same for the opi-
nion of this Court, and the costs incidental thereto.

Attorneys for the plaintiff :—Messrs. Jofferson wnd Payne.
Attorneys for the defendants :—2essrs. Ardasir aind Hornasjre.

[APPELLATE CIVIL]-

Before Mr. Justice Dfeleill and M. Justice Kendall.
UMEDMAL MOTIRAM (oRriGINAL PraINTIFF), APPELLANT, r. DAVU.
piN DHONDIBA' (or1GI¥alL DEFENDANT), RESPONDENT.®

-
Lncomplete contract—dAct X, of 1872, Section 30— Registration— Evidence —dcf 1.
of 1872, Sectivn 92, Provise (4) —Oral ayreemant to weseind a reyislered contiact,

D soll o honse to P, and cxecuted a deed of conveyance which was duly regis-
tored, The purchasge-money, however, was never paid by P, who, consequently,
unever obtained possession. Shortly after the conveyance had heen registered,
P returned it to D with an endorsement thereon to the effect thatb it was retuyn.
¢l becansc P was unable to pay the purchase-money. The right, title, and
infevest of P in the house was subsequently attached and sold under & decrec
obtained against him by the plaintiff, The plaindiff beeame the purchaser, and
sed D for possession. . The lower Clourts threw out the claim, on the ground thab
the property had not pa\&.sed to P, the sale to him being incomplete. »
Held—
- {1). The sale of the house by D to P wag not incomplete. The Aeed purperted
to make an immediste transfer of the ownership of the house to P, and I aecord”
ingly became the owner of the hounse,

{2). The endorsement on the conveyance, not having been registered, conld not
affect the property.

(3} The conveyance by D to P having been registered, no oral agreement to
regeind it could be yroved under the Indian Evidence Act (I, of 1892), scetion 93,
proviso (4).

(4).. The plaintiff, therefore, as purchager of the right, title, and interest of ¥,
beeame Tegal owner of the house, hut subject to all % labilities ; and as D had a
lien upon the house for the amount of the unpaid purchage mopey, the plaintiff
“could not obfain possession withoud paying off this charge. )

* Second Appeal No, 818 of 1877,
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