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sary for tlie ends of justice to submit the case to the Higli Court, 
There being no such complete dissent in this case, we think that 
the conviction and sentence must stand. This decision is not in 
conflict ’with our decision in ImiJemtrUi v. Sari G îanu, where 
we held that Government might appeal against an acquittal by a 
jury 'where the Judge differed from the jury, but did not consider 
it necessary for the ends of justice to refer*the case to the High 
Court.
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B(fore Sir 31, B. Wcstrop}i, Chief Justice, anil Mi\ Judice Kcmhdti 

In re TUKAT.A’M VITHAL,* *
The Bornhay District Ilunkipal Act No. VI, of 1873.

Non'COinj)lia3ice m tli notices isstiecT by tlie Municipality ixncler section 3G or 
d . 1 of section 39 of tlie Bom'bay Bistrict Municipal Act Iso. A"I. of 1S73 is not an 
offence pxinislialble txutler the Act, as clause 1 of .section 7-i of tha^ Act does not 
apply to either of those provisioas. The latter clause applies only to the 2iid 
clause of section 39.

T his was a reference, under section 296 of the Code of Crimi­
nal Procedure, by William Bamsay, Magistrate of the District of 
Nasik, submitting, for the orders of the High Courtj the pro­
ceedings of Eav )Saheb Shridhar Gundo, Subordinate Magistrate  ̂
Second Class, at Nasik.

In submitting the proceedings the District Magistrate saidi
The municipality of l^asik, through their secretary, broughif a 

complaint against one Tukaram walad Yithal Kasar and anothei* 
for failing to comply with *  notice issued under clause 1 of section 
39 of the Municipal Act by the Second Class Magistrate of Nasik, 
The latter threw out the complaint (apparently under section 147 
of the Criminal Procedure Code) on the' ground that section 74, 
clause 1 of the Act, sanctioning penalties, applies only to the second 
clause of section 39, above quoted. The municipality, through 
their chairman, have now appealed to me to use the power vested 
in me under section 298 of the Criminal Procedure Code, and 
direct the Bubordinate Magistrate to take up the case again and 
try it,

“ Reference Ko, IS of 187S

i ’ebruary 21.



1S7S. “Tliero beiug no issue of fact, but only one of Law, it seems to mo
' useless to order a re-trial of tlie same. My own view is, tliat section
^Wriu’L̂  ̂ 74- of tlie Monicipal Act mentions a definite penalty for breach

of tlie proYiBions of section 39. Witliout mentioning' or excepting  ̂
either of its clauseŝ  it must be held to be applicable to the entire ‘ 
section̂  and as this is opposed to the view of the case taken by 
the Subordinate Magistrate, I venture t  ̂ submit the case for the 
orders of the Honourable the Judges of Her Majesty’s High 
Court.”

The notices issued by the municipality ran as f o l l o w s -

You own in the city of Naaik a house, No. -1-70; the drain of 
the privy of which house is opeuj and the privy itself has no 
doors. Therefore, within 15 days of the receipt of this iiotice, 
you should build the drain of your privy and join it to Nan'^viva 
and Kosar road under-ground draiiij and take steps to put up 
doors to your privy. Herein fail not. Issued in accordance with 
the Comn>ittee's Eeaolutiouj dated 19th November 1877j to give 
notice under sections 36 and 39 of Bombay Act VI. of 1873/^

The Second Class Magistrate made the following order ;—

The above notices were given by the municipality under sec­
tions 80 and 39 of the Municipal Act j but there are no penal­
ties at all prescribed in section ’36 and clause 1 of section 39.

“ Section 75 of the Act prescribes that, if any work is not done 
in compliance with tho notice issued by the municipality  ̂the muni- 
dpality should do the same work at the expense of the owner.

“ In section 74 of the Act are shown the penal sections. Sec* 
tion 3(5 is not at all among them. Ŝection 39 only is included 
therein̂  because a penalty is prescribed in clause 2 of that, sec­
tion. The samê  however, applies to works constructed against 
the directions of a mu.nicipality after the Act comes into opeî a- 
tion. It is my opinion that section S3 is to be understood as 
included among the penal sections to the extent of clause 3 of that 
BCctioB; and that section 38 to tho extent of the first part of 
clOTse 1 of that section.

the ahove reasons I caiuiot come to tho opinion that ,non- 
the oi’dei's of a j.nunicipality) contained, in iioticGS
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issued by it in regard to tlie mating o£ any new works or altera- ...
tioiis. is an offence under tlie law. I have, tlterefore  ̂ refused to lu re

.  ,  , . .  , ,  TtTlCA R A 'M
entertain tlie complaint m respect to tiie above two notices. vithal.

, No one appeared either to support or oppose tlie r^erence.
Pee Cl'ELIM Tlie Court concur in tlie ruling and the reasons 

given for it by the Second CUisri Magistrate o£ Nasik  ̂ Eav Saheb 
Shridhar Q-undoj, viz.j th#t clause I of section 74 of the Municipal 
Actj Bombay  ̂No. VI. of 1873  ̂applies only to the sccond clauso of 
section 39 of the same Act.

Proceedin gs returtiocL
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[APPELLATE CIVIL.]*
#

Before Sir 31. B. Weslrujjp, KiiL  ̂ Ghlef Jmiice, and Mr. Justko MelrilL

V A 'B U D E V  A N A N T  (oexginji,!. D e fex d a x t), ArriiLLAST, v , E ,A 'M K R IS H K A  Jamtary 23. 
ASD S H I V B A 'M  ITATfcA'YAN (ouiginal, P la in t i f f s ) ,  Resi>pndents."*

E A 'M K lilS H N A  and S H IV R A 'M  X A 'K A 'Y A 'N  (originai, P lain tiff-s),
ArrELLANTs, «. T iie G O V E R N M E N T  oi- B O M B A Y  (onio;KAL D isfendawt),
BKiSPONDEST.t

Uviiibau Act II. of 1S63, Section 6, Claim 2—Non-rcojcjnUion of adoption hj Cidl 
Chart—Imbti Coimitl<sluiier’n deckiaii—Act XI. of 1S52.

The provision in Bombay Act II. of 1S63, scction 6, clause 2, as to nou-recogni- 
tion of adoption by any civil Court, relates only to the qncsfcion of the asscss- 
ability of lauds -when raiaed bot-srceu G o\'crn.xnent and a claimant of exemption.

It is not open to a party to rely tipon a provision, of which Government only Is 
entitled to take advantage. ^

In m  enqniry nnclor Act XI. of lSi52 the Indm Comraissiouci’, oa the 30th 
January 1S65, decided that a certain mclM village should be uoutinxied to the 
male descendants of the origuxal grantee ; held <hat the decision of the Indm Coin- 
luissioner was only intended to regulate the duration of the cxemptiojii of the nidm 
village from assessment, and not to regulate the enjoyment of it as between the 
heirs of the original grantee. . m

These were cross appeals from the decision of E. F. Maotierj
District Judge of Satara.

The factSj so far as they are material to this report, are t h e s e • 
Bamkrishnaj VasndeVj and Shivram  ̂the parties to these appeals, 
wero the sons of Narityan Baji, Nardyan had an elder brother^

», Uegulai' Appeal No, 13 of 1877- f  lleguliu- Appeal i|o, So of iS78,


