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sary for the ends of justice to submit the case fo the High Court.
There being no such complete dissent in this case, we think that

the couviction and sentence must stand. 'This decision is not in

conflict with our decision in Imperatrie v. Hari Ghanu, whee
we held that Government might appeal against an acquittal by a
jury where the Judge differed from the jury, but did not consider
it necessary for the ends of justice to refer"the case to the High
Court.

Conviction and sentence uplheld,

[APPELLATE CRIMINAL.]
Before Sir M, R. Westropp, Kut,y Chicf Justice, and Mr. Justice Kcmball
In ve TURA'RA'M VITHAL.® ° .
The Bowmbay District Municipal Act No. VI, of 1873,

Non-compliance with nobices issued by the Municipality under section 36 or
¢l 1 of section 39 of the Bombay District Municipal Act No. VI, of 1873 is not an
offence punishable under the Act, as clause 1 of section 74 of thatt Act does not
apply to either of those provisions, The latter clause applies only to the 2nd
clause of section 39,

Tas was a reference, under section 296 of the Code of Crimi-
nal Procedure, by William Ramsay, Magistrate of the District of
Nagik, submitting, for the orders of the High Court, the pro-
ceedings of Rdv Sdheb Shridhar Gundo, Subordinate Magistrate,
Becond (lass, at Ndsik.

In submitting the proceedings the District Magistrate said:
* The municipelity of Ndsik, through their secretary, broughtra
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complaint against one Tukérdm walad Vithal Kdsdr and another -

for failing to comply with & notice issued nunder dause 1 of section
39 of the Municipal Act by the Second Class Magistrate of Ndsik,
The latter threw out the complaint (apparently under section 147
of the Criminal Procedure Code) on the’ ground that Section 74,
clanse 1 of the Act, sanctioning penalties,applies only to the second
clause of section 89, above quoted. The municipality, through
their chairman, have now appealed to me to use the power vested
in me under section 298 of the Criminal Procedure Code, and
direct the Subordinate Magistrate to take up the caso again and
try ib,. . :
* Reference No, 15 of 1878
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“There heing noissue of fact, but only one of law, it seems to me
wseless to order ave-trial of the same. My own view is, that section
74 of the Municipal Act mentions a definite penalty for breach
of the provisions of section 39. Without mentioning or excepting-
either of its clanses, it must be held to be applicable to the entirve -
section, and as this Is opposed to the view of the case kaken by
the Subordinate Magistrate, I venture tp sulmit the case for the
orders of the Honourable the Judges of Her Majesty’s High
Court.”

The notices issued by the municipality ran as follows :—

“You own in the city of Nasilk a house, No. 470, the drain of
the privy of which house is open, and the privy itself has no
doors. Therefors, within 15 days of the receipt of this hotice,
you should build the drain of your privy and join it to Nandviva
and Kosdr road under-gromnd drain, and take steps to put up
doors to your privy. Herein fail not.  Issued in aceordance with
the Comumiftee’s Resolution, dated 19th November 1877, to give
notice under sections 56 and 59 of Bombay Act VI. of 1873.”

The Second Class Magistrate made the following order :—

“The above notices were given by the municipality under sec-
tions 86 and 39 of the Municipal Act; but there are no penal-
tics ab all preseribed in section 36 and clause 1 of section 39,

« Section 75 of the Act prescribes that, if any work is not done
in compliance with the notice issued by the municipality, the muni-
cipality should do tho same wark at the expense of the owner.

“ In section 74 of the Act arc shown the penal gections. Sce-
tion 36 is not at all among them. Section 39 only is included
therein, because a penalty is prescribed in clauge 2 of that sec-
tion. The same, Lowever, applies to works constrncted against
the directions of a mtllzicipality after the Act comes into opera-
fion, Tt iz my opinion that section 33 is to be understood as
included among the peml sections to the extent of clause 3 of thut

section; and that section 88 to the oxtent of the firgh part of
clause 1 of that section.

 For the ahove reasons T camnot come to the opinicn that non-
“gompliance itk the ovders of a mummpahty, contained in notices
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issued by it in regard to the making of any new works or altera- “>_1873-
tiong, is aun offeuoe ander the law. I have, therefore, refused to Inre

. “ TurARA'M
entertain the complaint in respect to the above two notices.” ViIHAL,

No one appeared either to support or oppose the réference.

Per Cortan :—The Court conenrin the ruling and the reasons
given for it by the Second Clags Mugistrate of Nduils, Rav Sdheb
Shridhar Guando, viz., that clange 1 of section 74 of the Municipal
Act, Bombay, No. V1. of 1873, applies only to the sccond clauso of
section 39 of the same Act.

Proceedin gs returaed,

[APPELLATE CIVIL.].

»

Before Sir AL B, Westropp, Knt., Olicf Justice, and v Justice AeInil.
VA'SUDEV ANANT (or101¥40 Derespaxy), APPELLANT, », RAMKRISHNA,
ASD SHIVREAM NARATAN (onicivan Praintires), ResBoNDENTS.F
RAMERISHNA sxp SHIVRAM NARAYAN (oRIGINAL PLAINTIFF},

Arperpants, » TuE GOVERNMENT or BOMBAY (oni¢inal DEFENDANT),
RuspoxDENT.T

January 23.

Doy det I1 of 1863, Section 6, Cluuse 2—Nou-recognition of adoplion by Cioil
Court—Indan Convicissioner’s decision—det X1, of 1852,
The provision in Bombay Act IL. of 1863, scetion 6, clause 2, asfo non-reeogni-
tion of adoption by any civil Court, rclates only to the guestion of the assess.
ability of lands when raised between Government and a claimant of exemption,

It is not open to a parby to rely upon & provision, of whzch Government only is
entitied to take advantage. .

L]
In aw enquiry under Act XL of 1852 the Jndm Commissioner, on the 50th
January 1863; decided that a certain /indi village should be continned Lo ihe
male descendants of the original Wrrantee ; el (hat the decision of the Fndm Come
missioner way only intended to regulate the duration of the cxemption of the indu
village from assessment, and not to regulate the enjoyment of it us between the

heirs of the original grantee. »

TresE were cross appeals from the decision of R. F. Maetier,
District Judge of Satara.

The facts, so far as they are material to this report, arc these e
Rémkrishna, Visudev, and Shivram, the parties to these appeals,
wero the sons of Ndrvdyan Diji. Nardyan had an elder brother,

- W
# Rogolar Appeal No, 15 of 1877. T Legular Appeal ;i[‘o. 55 of 1878,



