
1877. was nofc public property, but on the eontrai-y was hia own ancestral property. He 
VAr VD raised the technical objection that, if it \yere public land as alleged by the plain-

Kadie  ̂ tiffs in tteir plaint, the suit ought to be disiuissed, as it was not bi’ought by all the
BAtJSAEK villagers. The Subordinate Judge held that tlxe plaintiffs alone were not eompeten|.̂
Ietia'hbi to bring the suit upon the allegation contained in the plaint. On the merits, be held

AcfA' TAiAB the land to be the property of the defendant Ganpati. In appeal the District Judge
IkfiRZA AChi , on6 issuOj Ylg,, wbother the plaintiffs alone eould bring the action̂  and,

decided it in the negative anĉ  against the plaintiffs.
The special appeal was argued before AVesitroppj C.J., and NilnabMi Hai'idas, J.j 

ontbe 12tli August 1875.
SMvslumhar Qovindrdm, for the special appellant, referred to Jind Rancliod r. 

Joillid Ghdd, contended thatj according to that ruling, the action eould be ..
maintained by his clients alone.

Vklum Ghanashum, for the special respondent, ■n’as not called upon.

W estp .op p , C_. J. Kn order to sustain this action, the plaintiffs -were bound to 
show that they themselves had suffered some particular inconTonienee by the cenducfc 
of the defendants; BarocM Pmsctd v. QorA Ohand, (2) per Peacook, 0. J., followed 
iai?«j; Luckhee Dehki v. Ghmuler Kant Cliawdr}j. (3) The case of Jlnd Rancliod v. 
Jodha Ghela (i) does not seem to be inconsistent with this. The statement of facts in 
the report of that case is meagre, but we gather from the argument that some injury 
to the plaintiff, personally arising from the obstructioa Complained of, must baTo been 
alleged. The plaint in the present case having been read to us, we fail to pereeivo 
that any particular injury, resulting to tbe plaintiffs themselves, is alleged on their 
behalf; -we nmst, therefore, affirm -with costs the decrees of the Courts below wliioh 
rejected their suit.

(1) 1 Bom H . 0. Rep. 1.
(2)  3 S en gL . E . 293 A. C. J . ; S. 0 .1 3  Calc.'W. B . 160 Ci\’ . R iil.

&  1-1 IbuL 1?3. C-*') 1 Bom. H . 0. Rep. I.
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December 6.

;a p p b l l a t e  o i y i l ;

Before Sir M. R, Wesiroj)̂ , Knt,, OJûf Jiisike, and Mr. Justice MeMll,
S H A N K A B A  b in  M A E A B A S A 'P A ’ (o r ig in a l  P l a in t if f ) , _ A it e l l a n t  ??, 

H A N M A ' BIN B H B I A ' a n d  o t h e r s  (o r ig in a l  D ee’e n d a n t s ) ,  E e s p o n b e k t s  *

Chalvadi, office of—Disturiance of office—Grafdiltks received hy intnid&\ action 
to recover—Caste questmi—Regulation II. of 1827, Section 21,

Plaintiff was tlie hereditary bolder of the offico of Ohcdvadi, or bearer, on public 
oecasionsj of the insignia or symbols of the Lingayet caste of B%aIkot, in tlie 
clietijct of Belgauin. No fees as, of right, were appurtenant to tliat office, but vo­
luntary gratuities might be given to the Ghalvadi. la  an action brought by 
plaintiff against defendant as an intruder upon, Ms (ijlaintiff’s) office, , .

'BeU tlmt the action woxild not lie, if brought merely for the gratuities as 
moaeys alleged to be received by clefeiidant to the iise of plaintiff.

* Spmal Appeal Ho. . 88, of 1877.



Hdil, alsoj that tho plaintiffs claim to be GhaltxuU of tlic Lingayet caste at 1877. 
Bigalkot was a caste ixiiestion, witliiii tlie meaning of the unreijealed portion of gHAVKiJKT* 
cltTOse 1, section 21, of Eegiilation II, of 1827. Bi'S' Maka-

Sri Sunhir Bliartl Swdmi v. Sidhd Lmjaya Charanii (i) mentioned. basa pa

This was a special appeal from the decision of K  Hosking’,
Acting Senior Assistant Judge at Kaltidgi, in tlie district of Bel- others. ̂  

gaum, in regular appeal Ĵ o. 53 of 1876, affirming tlie decree of tlie 
Subordina.te Judge of Bagalkot in original suit No. 847 of 1S70,

The plaintiff̂  Shaiikara, brought this suit against Hanma and 
seven others to establish his right to perform tho duties of GhctU 
m d i He alleged that the office had belonged to his family for 
a long .time, but that it had been wrongfully taken possession of 
by the defendants. He also claimed damages pn account of the 
loss of Ills income. The Subordinate Judge threw out 'the claimj 
on the ground that it involved a caste question. His decision 
was upheld on appeal. The High Courts on special appeal, how­
ever, remanded th.e case for further investigation. On remand, 
the Subordinate Judge adhered to his former decision̂  and the 
Assistant Judge confirmed it on appeal.

Shdntdvd'in Ndrdyan appeared for the appellant.
NdndhJidi Maridds, Pdndumng BJialibliadm  ̂ and Manelcshdh 

Jelimigirslidh appeared for the respondent.

WilSTBOPP, 0. J . :— The Assistant Judge has found in substance 
that the plaintiff is the hereditary holder of the office of Ohalvadi, 
or bearer, on public occasions, of the insignia or symbols of the 
liihgayet caste at Bagalkot ] but that, though, members of the 
caste may bestow voluntary gratuities* on the Ohcdvadi, there cbi'c 
not any fees as, of right, appurtenant to that office. It is, there- 
forê  cleat that an action by the plaintiff against an intruder 
upon his officGj who has been paid such gratuities, if the action 
be brought merely for moneys received by the defendant to 
the use of the plaintiff, will not lie—Boyier v. Bodsworth,^ '̂^
Muhammad Yussuh v. Sayad Ahmed, Sitdrdmlhat v. Sitdrdm 
Ga/iiesh, ^er Couch, VUhal Krishna Joshi y, A?iant Itdm-
chandra. ® So far, therefore, as the plaintiff seeks to recover

<i) 3 Moore’s Ind. App, 198. ®  6 Term. Kep. 681.
(3) 1 Bom. H, 0. Hep., Appx., xviii. ( )̂ 6 Bom. H. C. Rep., A,C. J., 250, 253.

(5) 11 Boxn. H . C.Rep, 6.
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BIN M aEA>

basa’pa’
V.

Hasma’ 
bB t B h b i a '

AND OTHERS.
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moneys paid to tlio defeudaiHt in liis usurpsd cliciractBr of CJictl- 
vaill by members of the caste, this action will fail. Whether, 
under such circnmstauces, a plaintiff might recover nominal da­
mages from a defendant in a suit in the nature of an action on 
the caiSOj and also (except in the case of a mere caste dispute) 
obtain̂  under the equitable jurisdiction of our civil Courts, sub­
stantial relief by getting an injunction rStetraining the defendant 
from further intrusioiij is a question of some nicety*. It niigiit, 
perhaps, be contended that an office, unaccompanied by emolu­
ments, fees, or salary payable as of right, is a mere dignity, and, 
thereforê  falls within the scope of the case of Svi Sw iImt Bharii 
S'wdmi V. 8idJid Lingdyd GJiamntip-̂  which was a claim- by the 
Swdmif or chief piiest of the Smartava caste of Brahmans, to the 
exclusive ‘right of being carried cross-wise on the high road in a 
palanquin on ceremonial occasions, in virtue of a grant from the 
ruling povfer to a predecessor in office. Lord Campbell there 
said that in England, although an action may be maintained 
for the distm'bance of an office or franchise, an action could not 
be maintained by the grantee of a dignity from the Crown against a 
person who without a grant should assume the like dignity; but it 
does not necessarily follow that such is the law in Bombay.'’  ̂ Their 
Lordships of the Privy Council then remanded that suit to the 
Sadr Adalat of Bombay, and directed that Court, in the first in­
stance, to consider whether, assuming the case of the plaintifif there, 
the Swmii, to be true, his action would, by the law of this Presi­
dency, be maintainable. The Sadr Adtilat, having taken tho ease 
into their consideration, and,̂ in the first instance, assumed the case 
as stated on behalf of the Sivdmi to |>e true in fact, held, never­
theless, on the 6th February 1845, that he cotld not maintain lils 
action—ard their decision would appear to have been acquiesced 
in, and the case was carried no further̂ ^̂  Whether the office of 
OhalvacU at B%alkot—dissociated as it has beeii found to bo 
from any emoluments receivable as of right— is a mere dignity 
like the honour claimed by the Siudm, and, therefore, not a fit 
subject for an action against an intruder for his* disturbance, of 
the party entitled, is a question on which we do not purpose to

(1) S Moore’s Bid, App. 188.
<2) See note onnext Bags for mimites of the Judges oia tHs



give an opinion̂  for we tliiuk that the claim of tliQ plaintiff to 
bo G h a l o i v l i  of the Lingayet easte at B^alkot is a caste i^ u e s -  S h a n k a e a  

lion mtliin the meaning of so much of the first clause of the 
twenty-first section of Regulation II. of 1827 as remains imrepeal- 
edbyActX. of 1861, and prohibits interference on the part of b in  B h im a ' 

civil Courts in caste questions. The alleged duty of the Olicdvadi 
being to carry the insignia of the caste at public ceremonialSj 
without any riglit to levy fees or receive salary for tlie pei’forin- 
ance of that duty, is essentially a matter which. concern.s the caste 
exclusively, and̂  tlierefore, one which we think the Bombay Le­
gislature intended to leave to the caste.

For these reasons we affirm the decrees of the Courts below, 
except so far as they relate to costs, and we dired; that the parties, 
respectively; do bear their own costs of the suit and of all of the 
appeals.

It was not the intention of this Court, when remanding this case 
in August 1874, to decide whether or not the question iiivolv'ed in 
it was a caste question. The remand was made simply in order 
that the facts should be more fully investigated.

Decrco affirmedk
NOTK-
CopY of tlie Minute recorded by A. Bell, Esq., Puisne Judge of the late Sadr

Addlat at Bcunbay, dated ilie 6th. February 1845, in appeal of Sri Bunhir Bfm'ti
Sitidmi V. SkVid Ling&i/d Ghamnii. On remand by tlie Privy Council

Note,— T̂be Privy Council bave, in tbisj ajjpeal, passed an interlocutory decree, re­
versing the Sadr Divani Adtilat’s decision, and remitting the cause hack to tin's 
Court, ’W ithout prejudice to any ciuestion in tbe'^uit, and directing the O ou lt firsb to 
consider and adjudicate wbetbor, opposing the allegationis of the appellant to be 
substantiated by proof, he is entitled by law to maintain this suit, and if this Court 
is of opinion that appellant ia so entitled , then, that there ought to be a new trial by 
the said Coui’t o f Sadr Biyani Adalat.

The Pi'ivy Council’s judgment goes on to say “  that the said Court of Sadr Divani 
Addlat ought to be at liberty to give such direction as to them shall seem fit to the 
Zillah Court of Dharvvar to take evidence in the said suit for the consideratioia of the 
said Court of Sadr Divani Adalat, by whom this suit is to be adjudicated.

The decree further directe that the costs, chatgejj, aiid expenses of bnnging this 
ftppoal to a hearing be paid by the parties in the following proportions. By ajipellaut 
the sum of one thousand and ninety-two pounds, eleven shillings and five pence, and 
by respondent nine hundred and fifty-five pounds, four sMIlings and five pence for 
costs incurred in their behalf respectively.

B 55—3
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Tlio firwb point for our consideratiou is -vYhether, supposing appellant possesses tlie 
prmlege of riding in a palauqaiu carried cross-wise, he is entitled by law to maintain 
fliia suit,

Mr, Greenhill’s remarks of the 23rd of Februaiy 1838 so clearly express my seuti- 
inoats on this point that I strongly urge them on the consideratiou of my colleagues. ,

Admitting, then, the allegations advanced hy appellant to be susceptible of i r̂oof, I 
am not prqmred to allow thnt the appellant is entitled to maintain an action against 
another who assumes a similar pageantry.

The reigning Governmexit is the authority to whom the appellant should have ap­
plied to support him in his rights, and which alone can pennifc or mthhold the use 
of honors of this and eveiy other Idud ; but our Courts should discourage as muoh a« 
possible claims of so unsubstantial and objectionable a nature as the one now brought 
nndei- coasideration. I am, therefore, of opinion that this suit should, nob he main­
tained. The costs as set forth in the Privy Council’s judgment having been reco­
vered from the jjarties; no further order is necessary.

vShouIdtho above view, however, not be concurred in, it will be necessary, under the 
provisions of clause 1, section XOL, Regulation IV., 1827, to i-emand the suit to the 
Court where it was originally tried, to take additional evidence as to the exclusive 
right set up by appellant, anti to pronounce judgment anew5 the jurisdiction of 
the Sadr Divani AdAlat being exclusively appellate, all costs, which may have occur- 
red subsequent to the Privy Coxmcil’s decision, to be borne by appellant, ‘

Cop? of the Mimite recorded by W. Siinson, Esq., Puisne Judge of the Into 
Sadr Adalat at Bombay, dated the 6th February 1S45, in appeal of Sri Siinlccir 
Bhcirti Sicdmi v. Sklhd Lingdyd Gharcmti.
I am disposed to think that privileges, sitch aS that now claimed by the high priest 
the Bi-almiins, do constitute good cause of action for damages, in case they are in­

fringed by other parties belonging to the satne caste or sect j but in this instance I 
believe the opposite party belongs to a different and a hostile sect 5 at least, I have 
always understood that virulent enmity exists between Brahmins andLingaycts; and 
griuitiug that a Brahmin prelate woifld have good cause of action against a Bi'ahmiii 
usurping his privilege, I consider it doubtful v ĥether the like ground could bo 
midntained against one of a sect yielding no religious obedience to a priest of a 
separate order.

Again, besides tie question of a Lingayct’s subordination or clepondonco in any 
Blatter, spiritual or religious, upon a Brahmiti priest (which I am clearly of ox̂ iniou 
fflustbenegatived)jtherei'emaiii to be substantiated and defined, the genuineness
and, nexl, the purport and intent of the copper-plate grant brought forward a/ier tho 
decision on the original by the Judge.

I  should be disposed to question the autheaticity of the grant itself j but, oven 
granting it to be a genuine deed, it only confers the right of being carried in a 
palH cruBsj-wise along with other honorary privileges, such as using an iimbrella, em* 
ploying an elephant on state occasion, &c., &c,, wiiieh any other indifferent pex’«oU 
might.assume (at least im te tho, present Gpvermmt) without 'question or offeuoe.
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Again, the grant in its terras is not exclusive, and tliQ Lingaycts claim nsage for their " 
“  Guru,”  also, iu regard to tlda particular ceremony of ilie palki carried ei’o>:s-wj,se. 
Tbe.se points were suggested by Mr, Greenhill on tlxe appeal to the Sadr Adalatj and 
ajipfiar to mo to be deserving of great consideration.

The wording of the Judge’s decree has been taken hold of hy the BTahmia party, 
and construed into a d,eclaration that tlie decision was founded on tlie absence o! all 
sanail, or grant, conferring the privileye contended for ; but tlxougli this eirciim- 
stanee may have been considejed a capital defect in tlie casĉ  and have had great 
•weight-svith the JudgCj yet it is by no means to bo inferred that the CW't %vould 
either have admitted the authenticity of the deed produced after^vards, or have 
held it to he decisive evidence of the exclii&ioe privilege claimed by the Brahmin 
priest.

Without further information, touching the subordinate condition of Lingayets to 
the heads of the Brahmin priesthood, I am not prepared to declare at onee that in tliis 
case the Brahmin priest has not a cause of action, supposing the allegations bro l̂ght 
forward in his behalf can be substantiated, and I am of oX)inion that4;he case should 
be remitted for trial anew by the judicial authorities of Dharwar (iu the mode siag- 
gested by the Piivy Council for the guidance of the Sadr Adalat), the evidence 
already recorded l>eing received, and any new points, such as the authenticity and 
the pmi>ort of the copper grant, the supremacy or otherwise of Brahrniu priesta 
over the Lingayet popidation, the usage contended for during many years past on 
behalf of the (jnrii of the Lingayets, or any other point material to the q.uestion, 
being thoroughly examined and ascertained.

1877.

SlUNKAUA
BIN Matja- 

basa’pa ’
V.

Hanma' 
BIN B i i t m a ’

AND OTUERS,

Copy of the Minute recorded by H. Brown, Esq., Acting Puisne Judge of the
late Sadr Adalat at Bombay, dated the 6th February 1845, in appeal of Sri
SunJcar BhaHi Swdniiy. Sidhd IJngd>jd CharanU.
This is an interlocutory decree passed by Her Majesty in Coiincil, bearing date 

the 15th of July 1S43, wherein the decree of the Sadr Divani Addlat, dated the 23rd 
of l?ebruary 1838, has been reversed, awarding costs on appellant and respondent, 
and the case remitted to the Sadr Divani Addlat without any prejudice to any 
Ciuestiou in the suit, with directions that the Court ought iirst to consider and 
adjudicate whether, supposing*the allegations of the appellant to be substan- 
tiated by proof, he is entitled by law to maintain this suit. The point, there­
fore, for OUT consideration is, whether the cause of action is of such a nature 
and character that it can be maintained by law in a civil Court, the subject- 
matter under litigation being to prohibitthe respoudeni from viding iiiapalan- 
rpiin carried cross-wise, the esclusive right of such a distiiiguished i^rivilege, 
the appellant avers, having been solely conferred on liim, and wlaich he has 
attempted to support by two almost illegible copper-plates alleged to have the 
same effect as sanads. I am of opinion that our regulations do not sanction the 
recognition of suits of the character of the one remanded for our considera­
tion, and, therefore, I conceive the cause of action cannot be maintained by Lw 
in our Courts of Civil Judicature. The right of riding in’a palanquin, carried 
cross-wise, couveys with it so miioh absurdity that, if judgment be required on
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1877, siicli matters, n civil Court might lie hereafter equally called on to pass a decree 
on any alleged privilege claimed by a devotee to stand on one leg, or to pro­
ceed by prostratious from oue temple to another.

Fader tliis view, I consider that the ease should not be adjudicated in our 
civil Courts  ̂ and, therefore, I pass my Judgment that the case be dismissed. Each 
party to bear liis own costs.

Copy of the Resolution passed by the Judges of the l^te Sadr Adalat at Bombay, 
on the 6th February lS45j in the appeal of Sri Siin'kar Bharti Swdmi v. 8idM 
Llnrjuyd Charanti
The Court having considereclj as required by the dccree of Her Majesty in Council, 

whether the appellant is entitled by law to maintain this suit, is of opinion that he 
is not so entitled, Jind decides to dismiss the appeal, with costs in this Court on the 
parties respectively.

As this cause appearŝ  formerly to have excited considei’able ferment in the.zillah 
of Dharwar, the Court resolves to communicate the above decision for the informa­
tion of the Magistrate, to enable him to take precautionary measvires to ensure tran­
quillity) should such be deemed necessary.

[APPELLATE CIVIL.]
Before. Sir M. B. Westroî p, Knt., Chief Justice, and Mr. Justice MehllL

1 8 7 S .  SANGxl'PA' b i jt  BASLIISTGA'PA' (o e ig ijs ta l PiAiKrxrPF) A p p e l l a n t  v .

Jaaaary 9. G r A N G A T A ' b in  NIRANJA'PA' a n d  o t h e e s  (om GiNAL D e f e n d a n t s )

R e spo n de n ts /

/9nli to vindicate a right to a raere digiiUy,
Plaintiff sued for a declaration of his right to take a cupola to a certain temple 

find to place it upon the car of the idol, and to take a naiidicola (bamboo) with 
tom-toms from his house to the temple, and to offer the first cocoanut to the 
jdol at the animal festival held in honor of a ccrtain Lingayct saint.

that the suit was not maintainable, as it was brought to vindicate plaintiff’s 
right, not to an office, but to a mere dignity unconnected with any fees, profits, or 
emoluments.

This was a special appeal from tlie decision of E . Hosldng, 
Senior Assistant Judge at Kaladgi, affirming tlie decree of Eango 
Bao Krisiina, Second Class Subordinate Judge at Muddebilidl.

The facts of tlie case fully appear from the judgment of the 
High Court.

The suit TOS dismissed by both the lower Courts as barred by 
the law of limitation.

- * Specifil Appeal Ho. 69 of 1877.


