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residence here impolitic. The latter supposition is, however, 1878.
hardly reconcileable with his return since the 12th Febrnary. MIRZA ALY
. Decvee set aside., Bmi,\.‘mm
Attorney for the plaintiff :—3irze Hoosein Khean. gxkilgn}srx‘rim

Attorneys for the defendants :—Messrs, Flefeler and Shititle,

[ORIGINAL CIVIL.]

Before St Charles Savgent, Kat., Justice, and My, Justiee Bayley.
To A. WATEACE sxp oraens (Pramxrires) v, F, G JEFFERION February
) (DEFENDANT). ¢ T

Practice—Inspection—Act X. of 1877, Sertion 130.

Under section 130 of the Civil Procedure Code (X. of 1877) a Julge has na
discretion to refuse to allow inspection of documents relating to matters in gues-
tion in a suit, provided they ave not privileged. .

Contidential communications between principal and agent, relating to matters
in o suit, are not privileged.

Aeld, in asuit for an injunction to restrain the defendant from using certain
trade marks, that telegrams and letters hetween the plaintifis’ fivm in London
and their managing agent in Bombay, velating to the subject-matter of the suit,
were not privileged.

Rustros v, White (3 and dnderson v, Bank of British Columliv. (2) followed,

Iw this. suit, which was filed on the 8th November 1877, the
plaintitfs prayed to be declared entitled to the sole and exclusive nse
of certain trade marks described il} the plaint, and sought an in-
junction against tlie def?ndant to restrain him from using the
same, -

The plaintiffs were a firm carrying on business in London under
the name of Wallace Brothers, and had branch firms in Man-
chester and Bombay. The defendant was a merchant in Bombay,
carrying on business under the name of King & Co.

The plaintiffs vefused to give the defendant inspection of cep-
tain documents relating to the subject-matter of the snit, and con-
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187, sisting of telegrams and correspondence which pasted hetween

T A, \War. the Bombay firm and the firms in London and Maunchester, on the

LACRAND - gponnd that they were © private documents written in contempla-
OTHRES - .. .
n, tion of litigation or after litigation had commenced,” A summons
¥ G Jrer-

veneae.  in chambers was obtained by the defendant, requiring the plaintiffs
to show cause why ingpection should not be given, and the mat-
ter was adjourned into Court for argument. In asupplemental
affidavit filed by Mr. Richardson, the agent of the plaintiffs’ firm
in Bombay, the nature of the documents in question was stated as
follows =—

1. ¢ The memorandum of the 20th September 1877 (from the
firm in Bombay to the firm in Manchester) states the opinion of
the writer with regard to a part of the subject-matter of this suit
and some observations on the course to be adopted.

2, ¢ The telegram of the 24th October 1877 (from the firm
in Loondon to the firm in Bombay) contains instructions as to legal
proceedings to he instituted against the defendant.

9. “The letter of the 26th October 1877 (from the firm in
Manchester to the firm in Bombay) confirms the telegram men-
tioned in the last-paragraph, and contains instructions with regard
to the proceedings to be instituted; and all the other letters and
telegrams referred to in the schedule contain instructions with
regard to this suit, or advice and observations on the course to he
pursued with reference to the subject-matter of the suit, or advice
with regard to the evidence to be obtained for this smt or reports
of proceedings already had in"this suit.

4, “ None of the said documents contain any information or
statement of fact relating to the subject-matter of this suit, save
information and facts communicated expressly for the purpose of
heing used by the plaintiffs in this snit, and information with re-
gard to the, proceedings already had in this suit, and which last-

mentioned information is known to the defendant ag well as tothe
phaintiffs.”

Lang, for the plaintiffy, showed canse :—Tho defendant does not’
allege that these documents contain anything material to his
case, 'Fhe Court reqml‘e% some ewdence of tlns. The defendnnf’
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has no right to an ingpection merely for the purpose of fishing fur
information which may possibly be useful to him. The fuct that
the documents relate to the suit, does not show they are material to
plaintifts’ case. The rale is given in Kerr on Discovery,®  These
documents are privileged. Some of them arve communicatious
from the plaintiffs;, who reside in Bogland, to the solicitors who
are conducting this case in Bombay.  No doubt they go through
Mr. Richardson, the agent, but they ave intended for the solicitors,
and so come within the first of the two classes of privilege mcn-
tioned by Mellish, L.J., in dnderson v. Banls of British Colwinlin
The letters relating to the evidence vequired at the trial are also
priviloged ; see observation of Mellish, L.J,, in the same case.® If
no documents are protected except those writtenr by or to solicitors,
it will be necessary for commercial firms to conduct all private
correspondence through their solicibors.

Dwerarity, for defendant, coifre :—Thisis an application un-
der section 150 of the new Civil Procedurs Code (Act K. of 1877).
This section is taken from the Baglish Jadicature Act, 1875
{Ovder XXXT., Rule 11).  Under that rule it has been held that
the Court has no diseretion to refuse inspection, unless the docu-
ments ave privileged : Bustios v. While, O Primd jueie, all docu-
ments should be produced, The barden of proof of privilege lios
on the pluintitfs,  We need not show that the letters contuin any-
thing material to our case. It is admitted that they relate to
{lis suit, and that is enough under section 150 of Civil Procedure
Code.(Act X, of 1877). "

T8ansEx, I, ;—Section 150 gives inspection « if the Judge thinks
right’]

Bustros v. Whild® shows that these words give the Cowrt no dis.
erction. That case was decided by cight Judges. No privilege is
shown liere. 1o Anderson v. Bunk of British Columbic®™ the
lotter was written for the very purpose of obtaining legal advice,
and yob inspeetion was ordeved.  That was a sbronger case thun
this. '

(1) Page 18, (L. R, 2 Ch D, 644 3500y 658,
@) Ibid. v 654 LR 1 Q. B.D. 428, 5. (. 45 L. J. Q. B, 42,
G L1 QB D, 8, ® L, T, 2Ch D, 644 3 see p 645,
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Hutchinson v. Glover W and English v. Tottie @ were also cited,

Sazaent, J. i—In Bustros v. White ™ it was decided by a Court
of Appeal consisting of eight Judges that, under Order XXXT,, Rule
11, of the English Judicatuve Act, a Judge has no discretion as to
refusing to allow the production of documents in possession of a
party to the suit relating to the mabber insquestion, provided the
documents ave not privileged. Section 130 of the Civil Procedure
Act of 1877 would appear to have heen copied from the above
rule, and we think, therefore, it is advisable to adopt the English
ling as to its construction. As the defendant’s affidavit ad-

" uits that the documents in question relate to the matter in dis-

pute, the only question to be determined is, whether they are pri-
vileged, They consist of two or three telegrams and lebters, all of
which passed between the plaintiffs in London and Mr. Richard-
son, who manages their business in Bowbay, It was said that
they were confidential communications between principals and
their agents. But the mere circumstance that communications are
confidential, does not render them privileged, as pointed out by
the Master of the Rolls in dnderson v, Bunl; of Dritish Coluwimbiu, O
They must be, to use his words,  confidential commupica-
tions with a professional adviser,” and this view of the law was
confirmed by the Court of Appeal consisting of Lords Justices
Jumes and Mellish,  Nor would it be possible, having regard to
the position in which Mr. Richardson stodd to tho plaintiffs, to
freat him as o deputy of 'the solicitors in Bombay, even if the
plaintiffs had ab that time beep in communication with professional
advisers, which does not appear on the sffidavits to have been the
case. Lord Justice Mellish in the case of Anderson v. Buik o of
Lritish Columbiv suggests that the privilege may, perhaps, extond
to cases in which an agent, as distinguished from # solicitor, i3
employed in communicating evidence to be usell at the trial
But it is mot suggested thab the letters from Mr. Richardson
were of that nature.  The documents, as shown by Mr. Richard-
son’s affidavit, are of the same nature as those of which produc-

WLR 1Q B D. 13,

@L. R 1Q,B. D, 141,
@ LR 1. B,D, 423,

L. R, 2 Ch Div.. 644,653,
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tion was ordeved in Andercon v. Bank of Dritish Cobunbia,  Pro-
duction must be ordered. Costs to be costs in the cause.

Baviey, J, :—I entirely concur.

Oider accordingly.
Attorneys for the plaintifis :—Messrs, Oraigie, Lyneh, and Cuwen,
Attorneys for the defendant :—Messrs. J(;ﬁl'rsun aind Payiie,

TAPPELLATE CIVIL.]

Defore Siv M. . Westropp, Knt., Chief Justice, and M. Justice Mel il

SATKU VALAD KADIR SAUSARE (0NE oF ORIGINAL DEFENDANIR),
Apprerant v [BRA'HIM AGA' VALAD MIRZA AGA’ (oSE oF ORI-
GINAL PrLaINTIPFS), RESPONDENT,*

Obstruetion to « public road—Public nuisonce—Riyht of suit—Indian Penal Code
{Aet XL V. ¢f'1860), Chapter X1 1"—TInjunction,

Plaintiffs, who were Mussulmans, sued to establish their right to chrry tabuts in
procession along a certain road to the sea, and alleged that the defendants (also Mus-
sulmans) obstructed thom in doing so. The plaint, bowever, 4id not allege any
personal loss or damage to the plaintiffs, arising [rom the obstruction. DBoth the
lowar Courts found, asa fact, that the road along which plaintiffs desired to carry
their feuts to the sea was s public road.

2Teld in special appeal that plaintiffs could not maintain a eivil suit in respect of
sueh obstraction, unless they could prove some particular damage to themasslves per-
sonally in addition to the general inconvenience occasioned to the publie. The mere
absence of the religious or sentimental gratifieation arising from carrying tabuis along
a publie road, is not any such particuler loss or injury as would be sufficient, aceord.
ing to Tnglish and Indian precedents, to sustain a eivil action,

Anthorities a8 to what constitutes special da,m'age sufficient to sustain a civil suitin
such cases, referred to,

Tass was o special appeal from the decision of C. B. Izon, Act-
ing District Judge of Rutndgiri, in appeal No. 85 of 1877, rever-
- sing the decree of T. Moore, Subordinate Judge of the same place:

in original suit No, 957 of 1878,

This suit was institnted by Ibréhim Agd and two others against
Satku and fifteen others.” The persons, other than those named, did
not appesr in special appeal.

* Special Appeal No. 230 of 1877
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