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[APPELLATE CRIMINAL.]

Before Mr. Justice Melwill and My, Justice Pinkey,
IMPERATRIX v. PADMANABIH PAL*
The Code of Criminal Procedure (Act X, of 1872 ), Section 468—Sunction to pro-

secute—Relative positions of a Magistrate of the Fipst Class, the Magistrate of the
District, and the Court of Session, -

Tor the purposes of section 468 of the Code of Criminal Procedure (Act X. of 1872)
a Magistrate of the First Class is subordinate to the Magistrate of the District : a
sanction given by the latter to prosecute a person for intentionally giving false
evidence before the former is, therefore, lega,l and sufficient, notwithstanding the
refusal by the former to give such sanction himself,

Semble that the Sessions Court has not power to give such sanction.

PADMANABH Was donvicted by a First Class Magistrato on alterna-
tive charges of having given false evidence, The perjury was assign-
ed upon two contradictory statements made by the accused before
two other First Class Magistrates, Mr. Monteath and Mr. Thakur,
the former of whom gave the sanction to a prosccution required
by sectioh 468 of Act X, of 1872, but the latter refused to give a
similar sanction in respect of the statement made by the accused
before him., - The District Magistrate, however, upon application
being made to him, granted a sanction in regpect of the statement
made before Mr, Thakur, and the trial proceeded with the result

stateﬂ. above.

- Padmanabh appealed to the Session Court, which: annulled “bhe
conviction and gentence of the First Class Maglstrate, ,
ground that thers had been no legal sanction for a prosocutmn in

respect of the evidence allegell to have been given by the accused
before Mr, Thakur,

The High Court, on an examination of the First Clags Magis-
trate’s criminal calendar for March 1877, sent for the record and
proceedings in this case, and the Government of Bombay appealed
from the decision of the Session Court, ‘reversing the convmm 1.

Neandbldi Haridds, Government Pleader, for the Crown :=~The
question for determination is whether, for the purposes of sactlon
468 of the Code of Criminal Procedure, s Magistrate of the Tirgt
Class is subordinate to the Magistrate of the District or the' Qout'b
of Sesmon. The Code by section 87 has d1st1nct1y prr)vldeél t “

* Criminal Review No, 103 of 1877, Appenl No, 174 of s
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al’ Magistrates of the First, Second, or Third Classin a district shall  1877.
b e subordinate to the Magistrate of the District. The Legislature Inrerarrax
is nob content with doing this; it emphasizes the expression of its  p,puimy
command by further directing that “neither the Magistrate of Pax

© the District nor the Subordinate Magistrates shall be subordinate

to the Session Judge, except to the extentand in the manner pro-

vided by this Act.”” The positive assertion of one status, coujﬂed

with an emphatic denial of a contrary status, should be considered

as conclusive, especially when it is borne in mind that a different

state of things existed under the old Code, and to remove all

doubts the peremptory négation was newly enacted. Sections 44,

45, and 296 show that the subordination is nob executive or de-
partmental merely, but judicial. Section 4 speaksof a  transfer,’

and section 45 of a ‘veference’ of a criminal case, both judicial

acts.  Section 296 speaks of the ¢ dismissal of a complaint,” and the

¢ discharge of an acensed pevson,” also judicial acts, [Mervi, J.:—

Section 328 gives the Magistrate of the District power to set aside

a conviction, which certainly is a judicial act.]

Shamrdy Vithal, for the accused :—The Code coutemplates two
sorts of subordination, viz., executive and judicial. The former
covers such acts as are spoken of in sections 44 and 45. The test
of the latter is this—To whom does an appeal lie if there lLas
heen an error. And ib is clear that, except in the trivial case of
giving security for good beliaviour, mentioned in section 267, the
Court of Session is She tribunal to which appeals lie from the judi-
cial acty of the ) Magmtm’nes of the First Class,

Section 468 speaks of the sanltion of the Court before or
against- which the offente was committed; or of some ¢ Court’ to
which such < Conrt” is subordinate. -The Code nowhere speaks of

. the Magmblate of the District as a ‘Court.” His ‘Court’ is that of
a Magistrate of the First Class. [See section 5,] In the exhang:
tive list which the Leglsla,ture gives of the powers of a Magls~
trate, it makes no mention whatever of the power of the District
Md.U‘ISfJI'&'bG o sanction prosecutlons under sections 468 and 469
fm oﬁenoes committed before Magistrabes of the First Class,

MELWLL, J aftor revmwmg the facts of the case stated above,
‘edeﬂ -ﬁSectlon 468 of ’uhe Code of Gnmmal Procedure res
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quires thab the sanction to a pr osecution shonld be given by “ﬂ,b
Cowt hefore or against which the offence was committed, or of
sowe other Court to which such Court is subordinate.”

The decision of the Session Court proceeded upon the ground
thab, although, in certain executive wmatters, all Magistrates are
subordinate to the Magistrate of the Distuvict, yob that such sub-
ordination is not of a judicial character, and that, as a Cowrt, a
Magistrate of the Fivst Class is not subordinate to the Court of the
Magistrate of the District, but to the Cowrt to which appeals
from the decisions of a Magistrate of the Fivst Clasa ordinarily lic,
{.e., to the Court of Session.

There is no doubt a good deal to be said in favour of the view
adopted by the Session Judge, Section 5 of the Criminal Pro-
cedure Code divides the Criminal Cowrts in British India into
four grades only, and one of these is the Court of the Magistrato
of the First Class, The Court of the Magistrate of the District iy
only the-Court of a Magistrate of the Firat Class, and primd fuels
the Courts of other Magistrates of the First Class would be co-ordi-
nate with, and not subordinate to, another Court of the same grade.
We have little doubt that when sections 468 and 469 of the pre-
sent Code were first enacted in Act XXV, of 1861 (Sechons 169
and 170), it was intended that the sanction contemplated should
he given by the Court before which the offence was committed, or
by the Appellate Court, or the High Court. And it is probable
that when section 23G was added to the old Code, and afterwards
when section 87 of the presgnt Code was enacted, it was nob
intended to introduce auny change in the law upon this point,
But these sections most distinetly provxde that all Magistrates, of
whatever class, shall be subordinate to the Magistrate of the Dis-
trict: and on a caveful consideration of section 37 of the present
Code and a comparison of its provisions with those of other sections,
“we are unable to come to the conclugion that such subordination
wag intended to be of 4 merely executive, and not of a judicial,
character. On the confrary, there are many sections of the Code -
which elearly provide for the judicial snbordination of the Court
ofa Magmtrate of the First Class to the Magistvate of the Distriet. |
For example, the Magistrate of the sttmet may in carbzun cmses ‘
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set aside a convietion by a Magistrate of the First (lass (section
328) ; he may order a committal for trial in session cases, if he
thinks that a complaint has been improperly dismissed, or thatan
accused person has been improperly discharged by a Magistrate
of the First Class (section 296) ; and in certuin cases he may even
hear an appeal against the order of such Magistrate (section 267).
In all these instances the Magistrate of the District is acting
judicially, and as a Criminal Court, within the definition of that
term in section 4. In these instances, at all events, the Court of
the Magistrate of the First Classis subordinate to the Court of the
Magistrate of the District: and we can find no sufficient reason
for saying that the same sobordination does not exist for the pur-
poses of section 468, We think that the sanction of the Magis-
trate of the District in this case must be regarded as a legal and
gufficient sanction, and that the order of the Session Court must,
therefore, be set aside, and the appeal of Padmanabh must be heard
and disposed of by that Cowrt on the merits. -

We should certainly have preferred to hold that, for the pur-
poses of sections 408 and 469, a Magistrate of the First Class is
subordinate, not to the Magistrate of the District, but to the Court
of Session. It is very essential that the Conrt of Session either
when sitting in appeal, or when trying a case committed to it by
o Magistrate of the First Class, should have the power to sanction
‘a prosecution for the offence of false evidence or of forgery, com-
thitted in the.Court of the Magistrate. It is not necessary for
us now to decide whether the Court of Session has or has not such
power, But in the absence of f&hy express provision to that
effect in the Code, it is fhapossible not to see that it would be diffi-
cult to hold that the Court of Session has such power, in fhe face

of the words of section 87— neither the Magistrate of the Dis-"

trict, nor the Subordinate Magistrates shall be subordinate to the
Session Judge, except to the extent aud in the manner provided
by this Act’ We think it well to suggest this difficulty, in order

that the Legislature may remove it, should it see fib to-do so, when

the Code of CUriminal Procedure i8 again reviged.

I’t, may also be abserved that, although chapter IV. of the Cods
professes to give an exhaustive list of all the powers which may
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1871. Lo exercised by the Magistrates, no mention is made of any
Inpratmx  power of the District Magistrate to sanction a prosecution under

P,um:;‘fn ApH sections 468 and 4069. Padmanabh’s pleader has argued from
Par. this that the Magistrate of the District has no such power in the

case of offences committed before a Magistrate of the First Class.
But the argument is deprived of weight by the circumstance that
the list in question equally omits all méntion of the District
Magistrate’s power, (which is unguestioned,) to sanction prosecu-
tions in respect of offences committed before Magistrates of the
lower grades. The list in question is useloss, unless exhaustive :
and it is for the Legislature to consider whether the onission here
noticed, onght not to be supplied.

Orider aecoridingly”

[ORIGINAL CIVIL]

<
~ Dfore Siv M. R. Westropp, Knt., Chief Justice, Sir Charles Sargent, Knt.,
Justice, coud Mr, Justice TV est, :

1876, LALLUBJATBATUBIIATL, KANDA'S MULCITAND, RA'MDA'S JAG-

April 20, MOTANDA'S, asp MANIKJST DIANJIBIIAT (owiervaL Pranvrives),

ArprLLants o MANKUVARBA'L Wipow AxD BXECUTRIX 0p GAN-

GADA™S VIZBHUKANDA'S, wno was svavivizg ExsouTor of MULJI

NANDLAL axh BHAISOET TRIKAMLAL axp JAIKISANDA'S
GANGADA'S (ontaryar DeFexpanes), Resroxprnts, % ‘

induw soecutor, vights of— Limitation—det XTIV, qf18159, Section T., clanses 19
ion ., elanses 19
. o 4 s s ' :
ajnl lu,‘nml S:cnizon 2—~rustez—Adverse possession—Inheritance, Female
wight of —Srpinda-velationship whal constitates—Gotraju-sapinda
fe feisat L

v . L . ' ‘
1. The rule of English ecommon law, thatthe undisposed of residuc of perso-

nal estate vests in the exceutor beneficially, does notapply to the will of o Hindu
testator in India. ’

2 .Iu t¥1e exercise of the testamentary power amongst Hindus, fhe‘ intention
to ;115111her1t must be eloar and nnambignons. Mere hequesté of special pbftions
of the testator’s estate to the heir, withoutla i i " ‘

; ‘ nguage of disherison, do &
“him from the nndisposed of residue, o O ot excm‘de
3 Au exgcutor, who’by the will is made an express frustee for, cewtzﬁn pur-
/ ‘gt‘x;es, i, a3 to the undisposed of residue, a trustee, within the scope of 'Becf::ion‘
2ol Ack XTIV, of 1859, for the heir or heirs of the testatar, .:© . = - ¢

. * Buit No. 563 of 1870, Appoal No, 106 of 1872



