VOL, I1.] BOMBAY SERIES.
[APPELLATE CIVIL.]

Before Sir M. R. Westropp, Knt., Olief Justice, and Mr, Jusiice BMelulll.
NATHU GANESH (Prawmrr) ». EA'LIDA'S TMED (DEFﬁNDmT).*

Suit by plaintiff as owner to vecover moveable property under s, 500—
Jurisdiction—Court of Small Cuuses—Act X, of 1877,
-
The plaintiff was owner of moveable proporty attached in execution ofa decree,
and his claim o sueh property having heen rejected under section 246 of Act VIIL

of 1859, Le bronght this suit to recover possession. J/eld that the suit was cognis
zable by aMofussal Court of Small Causes,

Queere—Whether the new Civil Procedure Code (Act X, of 1877) allows such
a suit, by an alleged owner, to be brought in a Court of Small Causes.

" THis case was submitted for the opinion of the High Court by
Cursetji Manekji, Judge of the Small Canse Court at Ahmedabad,
with the following remarks ;—-

¢ In this suit the plaintiff sues to recover possession of certain
“property, or the price of the same. The said property was attach-
ed in execution of a decree of this Court, obtained by the defen-
dant against one Vanarsi Bungji and others. The plaintiff had
applied,under section 246 of the Civil Procedure Code (VIIL of
1859), for the release of his said property, but was unsunecessful.
Undér the provisions of the latter part of the said section 246,
the plaintiff now brings his snit to recover the property. The
defendant takes a preliminary objection that such a suit cannot he
entertained by this Gomt

e The ‘question, therefore, is—has this Court jurisdiction to
’en rba:m this.suit ? I am-of opinion that it has.
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« Th1s is & suib wluoh comes well within the provisions of section

6y ‘Act XI. of 1865 which distinetly gives jurisdiction over suits
for ¢ persona.l property or for the value of sa,ch property.’

e ']_‘he defendant’s vakll has cited a cise (Wluch wag referred by

his Court and is reported in 6 Bomba.y High Court Reports, 27 -

A (} J:).as being in support of his contention. But, I submit, that
;the ease does nob apply, a8 it can very well be distinguished from

o Small Cause Court Reference No. 115 of 1877 -
B 661—2
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the case now under consideration. That was a cage in which it
was the decree-holder, who being unsuccessful under section 246,
sued to ostablish, «0t his own right to the property atpached, bub
the right of his judgment-debtor. ‘

« The difference that exists between the suits that may be
brought under the provisions of the latter part of section 246 is-
plain and obvions.  Either the defeated decree-holder may sue to .
establish his judgment-debtor’s right to the property released
from attachment, or the unsuccessful claimant under section 246
may seek to recover his own property or its value. The relief
sought in each of these snits is very different. In the first the -
relief sought is the declavation of the title to the property of
some person other than the plaintiff. In the second it is the
declaration of plaintiff’s own title. The distinction between the two
is clear and legitimate. In the one casc this Court would have no
jurisdiction ; in the other, I submit, it has, provided the property
is personal, and its value less than Rs, 500.

- “In the case above cited the Judge, Mr. Gapélrdv, appeared to
think that certain decisions of the Calcutta High Court on the
point were in conflict.  But I think, with due deference, that this
is not really the casd The learned Judge appeared not fo have
taken into account the plain and broad distinction existing be-
tween the two classes of cases, as pointed out in the preceding
paragraph.

“In TWoomesh Clunder Bose v. Muddun Mohan Siredr O the
plaintiff sued to recover certain bricks, his owh property, after his
claim to the same under section 246 had been rejected. The pro-
perty being moveable, and in value less than Rg. 500, it was held
that he was bound to bring his suit in the Small Caunse Court. The
subsequent decisions of the Calentta High Conrt do not, I submit,
couflict with or overrule this decision. This ease, which may be

called the brick case,” is precisely on all fours with the case which'
is the subject of this reference, “

“In Rdm Gopalv. dm Gopdl () the plaintiff was the unsue ful
demee-holder seeking to establish alien on certain buffaldes, . wh

ara Ccde. W R. 44 CJV‘ Rul. (2) 9 Calo W R. 186 ‘Qw



" VOL, I1.] BOMBAY SERIES.

had been attached under & decrec of his, but released under sec-
tion 246. In Bdm Dhun v, Keful Biswas (4 it was again the decrec-
Lolder secking to establish his judgment-deblor’s right to property
seized in execution and released under section 246, It i& quite clear
that both these suits, as well as the suit in which reference was
made by this Court (6 Bom. H. C. Rep. 27 A.C.J.), were snits that
did not come within the purview of section 6 of Act XI. of 1865 ;
and differing, as these do, materially from the class of cases, such
as the one under consideration and the ‘brick case,’ the decisions
cited in this para. cannot, I submit, be held to govern the latter
class of cases. :

“Thereis, however, another case, Moosdeen Gizeev. Dinolundhoo
Gussmee® which apparently conflicts with tho ¢ brick case’ (cited
above). This was a suit precisely of the same sort as the onenow
before me, brought by the unsuccessful claimant for the recovery
of personal property belonging to himself. The Small Cause Court
Judge at Jossore referred the case for tho opinion of ’oh~ Caleutta
High Court, because ho considered that the cwsc of Rdm Dhun
v. Keful Biswas® was opposed to the ¢ brick case.” The Honourable
the High Court will obscrve that the Jessore Judge was clearly
under a misapprehension ag to the natnre of the two cases, and
that the decision of the Calcutta High Court, which followed on
this reference, is unsatisfactory for the same reason. Mr. Justice
Jackson in his judgment says thab the case of Lim Diun v. Keful
Biswas was ¢ precisely on all fours’ with the casc referred by the

_Jessore Judge. Here, as their Lordships will observe, the J udges
“of the Calcutta High Court lost sight of the distinction between
tha two clagses of cases, which arise under section 246, and, there-

fore, theu‘ decision is open to objection.

- ““ The decision of Scotland, C.J., and Innes, J.,in Jcmahmwuwl

V. thhaamd%n(‘*) supports the view taken in the “brick case.” In
this case the plaintiff, wife of a judgment-debtor, having been un-

successful under seotion 246, sued to recover the property which
“had been attached in execution of a decree against her husbhand.

: The Ma.dws Judges held that the Small Canse Court had jurisdic-

(1) 10 Calc VV R. 141 Civ. Rul. (2) 13 Cale. W. RR. 99 Civ, Rul.
. {3 10 Cale, W. R, 141 Civ, Rul. ) 5 Mad, H, C, Rep. 191,
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tion. This caso was followed in Kundeme Nuine v. Ravoo Lateh-
mipatl, @

« A pecent decision, not roported, of the Honourable tho Iigh
Court of Bombay is also in support of the same view. A gald
necklace was attached under a decree of this Court, Ono Kesow-
14l came in as claimant under section 246,bub was unsuccossful.
He then fled his suit in the Court of the Subordinate Judge of
Ahmedabad for the recovery of the necklace, and obtained a decree.
On appeal to the Assistant Judge, the said decree was reversed.
Kesowldl preferred a special appeal to the High Court. The

" High Court dismissed the special appeal on the ground that the

suit was in the nature of & Small Cause Court suit, and the special
appeal did not lie. On review this order was confirmed by JJ.
Melvill and Pinhey (special appeal No. 201 of 1876.  Dismissed
11th August 1876, TFinal order 14th December 1876.)

“ As the question is of considerable importance, and as an express -
decision ok the Honourable the High Court of Bombay on the
point is desirable, I make this reference.” l

No counsel or pleader appeared on either side.

Wastrorr, C.J.:—The plaintiff sued in the Ahmedabad Court
of Small Causes, as alleged owner of certain moveable property
under Rs. 500 in value, to recover that property or its valoe from
the defendant, Kslidds Umed, who had caused it to be attached in
execution of a decree chtained by him against Y&narai Rangiji.

The question is, whether the Court of Small Causes has jurisdic-
tion to entertain the suit, it appearing that the plaintiff’s claim
bad been rejected upon an application made by him under section
246 of Act VIIL of 1859, in the cauvse in which the decree, unddr
which the attachment had been made, was passed. The\J udge is
of opinion in the affivmative, hut has reforred the question to ﬂﬁg
Court.  Woomesh Chunder Bose v. Muddun Mohun Siredr @ is 111
point—the suit there having been brought, ag I1el'é, by the alléged

- owner of the property attached—and supports the jurisdiction of

the Cpurt of Small Causes. Zdm Dhun Biswas v. Keful Bis.

&) 8 ad, Hi C. Rep. 36, ) 2 Cale, W, I 44? S . -
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was® is distinguishable; on the ground that the plaintilf there was
not the alleged owner of the property, but the attaching decrec-
holder. The Judge, who referred that casc to the Hwh Court of
Calcutta, did,expressly on that ground, distingunish itir om Woomesh
Clunder Bose v. Muddun Molui Siredr®  Peacock, C.d., in his
judgment does not notice that case ; but hig brief remarks would,
so far as we understhnd them, appear to place no weight on the
distinction, inasmuch as his decision appears to proceed upon the
ground that © the suit, which by section 245 of Act VIIL of 1859
is given to 4 parby against whom an order under that section is
made, is  a suit to establish his right,’?’ which suit Peacock, C.J.,
and Mitter, J., thought ““ not maintainable in a Small Cause Court.”
Jethdbhdi Bhdaichand v, Béi Lakhu,® for which no reasons were
givan, also was & suit by a decree-holder, and, therefore, is not in
point. Iidmn Qopdl Shal v. Rim Qopial Shah and others® was a
suib to enforce a mortgage lien, and, therefore, is notin point. In
- January 1870, L. Jackson, J., and Glover, J., in Moozdeen Gdzes v.
Dinobundho Gossdmee,? which seems to have been a suit by the al-
leged owner of the property, treated that case as on all fours with
B Dhun Biswas v. Kefal Biswas,® and they, accordingly, held
that the Small Cause Court at Jessore could not entertain the swib 3
but, if we be right in gathering from the terms of the refercnce
made by the Judge of that Court that the plaintiff there was the al-
leged owner of the property, that case does not seem to be on all

fours with Bdm Dhun Biswas v, Kefal Biswas, ™ which was a suit
by a decree-holder.

Junakidmmal v. Vithenddien,® ecided in February 1870, is in
 point here—it being a shit by the alleged owner complaining of &
‘wrongful seizure. The High Court of Madras (Scotland, C. J.,
, Innes, J.,) held that-the Court of Small Causes had jurisdic-
tion. That decision was followed in 1875 by Morgan, 0.J., and
Kindersley, J., in Kundeme Naine v. Bdvoo Latehmipati ® which
‘ also was a suit by the alleged owner to recover the property or its

D 10 Cale, W, R. 141 Civ. Ral,

(2) 2 Calo, W..R. 44 Civ. Rul. (® .6 Bom. H. C. Rep. 27 A. C. J.
{49 Cale, W. R. 136 Civ. Bul, (3) 13 Cale, W, R. 99 Civ, Rul,
® 10 Cale, W, R, 141 Cliv, Rul. (7 10 Cale. W, R. 141 Civ. Rul.

{88 Mad, . C, Rep 101, _(® 8 Mad, H, O, Rep. 36,
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value, The reports of those Madras cases do not show that any
of the Calcutta decisions above mentioned or the Bombay decision
were hrought fo the notice of the Madras High Court. We do
not think that the concluding passage in section 246 of Act VIIL
of 1859, which leaves it open to a party, against whom an order
upon an application under that section has been made, ‘ to bring
a suit to establish his right at any time within one year from the
date of the order,” prevents a tribunal, before which such a party
might have brought his suit if there had not been any application
made under that section, from entertaining it.  Whenever a per-
son sues to recover property alleged to have been wrongfully
taken from him, he suocs to establish his right to it, and, if ho did
not so establish hid right, he could not vecover it in specie or com=
pensation by way of damages for it. Whether the new Civil Pro-
cedure Code (Act X. of 1877) allows such & suit ag the present, by-
an alleged owner, to be brought in a Court of Small Causes, 1t will
be time enough to say when the question arises. And we refrain:
from givirg any opinion on the question whether or not an attach-
ing decree-holder, against whom an order has been made under
seotion 246 of Act VIIL, of 1859, can maintain a suit in the Court
of Small Causes to establish his right to retain his attachment.
‘We concur in the opinion of the Judge of the Court of Small
Causes ab Ahmedabad, that he may entertain the pregent svit,”

[APPELLATE CIVIL.}

Before My. Justice West and Mr. Justice anhay.
KHANDONARAYAN RULKARNI (or16INAL DEFENDANT), ADPELLANT L
APANI SADASHIV KULKARNI (oRIGINAL PLAINTIFF), RESCONDENT.®
Bomby Hercditary Offices Aet I11, of 1874—Jurisdiction—Suit for tlecla%‘dtﬁm
of right to gfficiate as sole representative of @ branch of @ vatandds fomily.

From the date of the coming into forec of the Bombay Bereditary. Ofides Act “
IIL of 1874, it is not competent to the civil Court to entertain a it 61 & declas
rabion of right to officiate as the sole representative of a branch of a vatenddr

| finiﬁly, the Act conntitubing the Collector a judge for this and b‘ther‘,ptﬂ‘p\oﬁés of

the Ack . '
R ¥ Special Appeal No, 82 of‘;.\l,S‘W,



