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Before Mr. Justice Melvill and Mr. Justice Pinhey.

A agS t’ 21. V. SAKH A'RA'M GOPA'L V A 'G H  (oeigiwax Defendant), KBspONPifiNT *
Saraiijcm—liesumpthn—Pemion, itn hnpcirliUUti/—Hindu Imo—Adult son’s 

right to dtimnd maiuttnmcefrQm Ms father.

A  mranjdm is ordinarily impartible, aud stmble that a political pension grauteil 
a Httbatitntion o£ a resttmed scmmjdm is so likewise. The Pensions Aot (XXIII.
)f 1871) pm ’ents a civil Court from declaring suoli a pension to be partible, unle«s 
;he Collector should authorize it to do so ; and the fact that the Collector authori­
ses a suit for inaintenauce out of such a pension, affords iio grouixd foi’ presuming 
;liat he authorizes a suit for the parti(ion of the pension.

If a Hindu father possesses practically no partible property, hia legitimate son, 
though adult, and siifteriiig from no disability to inherit, is entitled to roaintenance 
from him.

Gcmjxdsinr/ (12 Bom. H. C. Hep, 94) follo'wod ; Tout the correctuoss 
of the decision doubted by PiNHEVj J.

This was a special appeal from the decision of W. H. Newnham, 
Judge of tlie district of Puna> confirming tlie decree of G. A. Man- 
kai'i Joint Subordinate Judge of Puna.

In tike year 1801 the Peishwa granted tlie village of Koliidlij in 
the Junnar TaluM of the Puna District̂  as samnjmn to One Gopfil 
Ballal Vagĥ  who enjoyed it till his death in 1818̂  when the British 
Government reisumed it̂  and granted instead a political peDSibn 
of Es. Ij200per annum to his son Sakĥ ram during his lifê  and 
a moiety to the second generation.

The plaintiff Ramchandrâ  ̂ he son of Sakhai’am Tby his first wife, 
alleged that his father married a second̂ wife, and at her instigation 
turned him out of the house without giving him any education̂  or 
qualifying him for any calling or profession, and claimed Rs. 03 
as aiTears of maintenance for six months.

The defendant Sakharam contended that his sonj being adiilt> 
was not entitled to separate maintenancê  according to Hindu lawj 
and. under Act XXIII. of 1871 could claim no part of his pension.

The Subordinate Judge, in rejecting the claim, said : If the
ailiavance ou,t of which a separate maintenance is olaitnedj is im-

* Special Appeal Ifo. 185 of 1877.



partible, tlien sucli a suit as tlie present one will lie {Simmatsing 1S77,
V. Qanpcdsiiig ; but if tlie allowance is partiblê  tlientlie plain- Ea'motan- 
tiff is entitled to sue for a sliarOj and, conseĉ ueutlj, Ms suit for h a ’m V a 'g h  

maintenance would be unsustainable. According to fcndulaw ĉ k̂ha'ea'm: 
only tliose male members of a Hindu family are entitled to main- 
tenance wlio are labouring under any of tlie disabilities to inlierit, 
sucli as illegitimacy, dumbness, blindness, madness, idiocy, leprosy, 
and otber incurable diseases or infirmities (Sir T. Strange’s Hindu 
Law, ch. IX). The plaintiff being subject to none of tlie disabilities 
to inherit, is entitled to sue for partition, if the pension is partible.
I think the pension is partible.̂ '

Mr. Newnham upheld this decision. He said : No authority has
been shown me for the claim of maintenance by an adult Hindu 
son, and in Premcliand Pe^dm v. Hoaldscliand Pepdrd, it was 
held that there was no authority for such in the Hindu law.
The allowance is one in which the son can claim a sliare„ which, he 
should haye done/"

Shdmrdv Vitlial for the appellant: —Both the Courts are in 
error in holding that a pension granted in resumption of a samn- 
jam was partible. In the case of Moreshioar Dilisliit y. Parshrdm 
Bikshit Mr. Simson upheld the decree of the Agent for the Sir­
dars in the Dekhan, which had declared sara'iijams impai'tible.
The fact that saranjdms were granted for the performance of 
military service, or of other State service, and can be resumed at 
the pleasure , of the* sovereign, shows that thgy caimot be parti- 

: V. Bangrdv. bemg impartible,
and;ther0 b̂ iâ  no othei-vproperty from which plaintiff can
ciemand a slî rê  his; claim for maintenance should be allowed, as 

, was done in, the pase qI ̂ immatsing ,v. Qm/poiising,py

Boilik'avn^k M  respondent .•—All property mast
be hei<i fe be to be other-
ŝe  ̂ ' 2̂  ̂ feisidn haii been cited to show that

be takeii to b like any other pro-
(1): 12 Boia. H. a Rei>. 94,' (2) 13 Oalc. W, B. 494 Civ. Eul.

(S) Appfeal No. 2222 deoided 16th. June 1847.
4 Bomv C!. Rep, I  A. 0, (5) 12 Bom. H . C. Rep. 94.
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1877. perty. In R cm iG lm n d m  v. Parshmm tlie appellant coiiteiaded 
tliat tlie lower Court was in error in liolding tlie village in dispute 

vSh*  ̂ sarcmjdm village  ̂ but
tlie objection was overruled, and tlie decree of tlie lower Court was 
affirmed. TKe case of Eim m atsingy. Qanpatsing is inequitable, 
and not consonant with the Hindu law. An aged father should 
not be compelled to maintain a grown-up son who has quarrelled̂  
and who refuses to live mth him. There is neither a legal nor a 
moral obligation iipon him to do so. The proper thing for the 
plaintiff, is to sue for partition. There is some evidence in the. case 
that the defendant possesses other property, and the right to sue 
for maintenance is made to depend on some recognized disability 
to inherit; none ûch has been attempted to be shown in this 
case. The plaintiff̂ s suit must, therefore, fail: Premchand Pe]pdrt!i 
V. EooJasehand Pepdrd.

SEiiViLL, J . —It appears from exhibit No. 22 that a samnjdm 
was granted by the Peishwa to the defendant's father in 1801, It 
was resumed by the British Government in 1818, and, in lieu of it, 
a pension of Rs. 1,200 was granted to the defendant, half of which 
was to be continued to the {second generatioh,

The plaintiff is an adult legitimate son of the defendant, and it 
is found by the Courts below that he has been turned out of his 
father̂ s house in consequence of family quarrels aiising out of 
his father̂ s second-mamage. He now sues*tW 4ef©ntof ̂
Bs. 03, being the amount of pecessary expenses incurred by: M 
during the six months preceding the sî t. He has received a ooi 
tificate from the Collector, under section 6 of Act XXIII. of 1871 
authorizing the civil Courts to entertain the suit. The paities 
are Brahmins, and the plaintitf alleges in his plaint, and the alle­
gation is not contested in the defendant's written statement,, that 
his father has not given him any education̂  or qualified, 
any profession or calling.

(2) 12 Bom. 0. Kep. 94. (3). 12 C3a|. W i" 4 ^  Oiv Eul



Tko Courts below liave disallowed the claims on tlie grouud 1877. 
that a Hindu son cannot sue liiis father for maintenance, if there R a ' m c h a j t -

is any property in which he is entitled to a share. Both Courts 
held that the defendant's pension is liable to partition̂  and they 
referred to the statement of one of the plaintiŜ s witnesses (No. Gopa'i.
19); as indicating t̂ at there was other im m o T e a b le  property 
belonging to the family. Under these circumstances they con­
sidered that the plaintiff̂ s proper course was to sue for a partition.

There is nothing in the pleadings or issues as to the existence 
of any immoveable family property. Witness No, 19 makes a 
vague statement that the defendant receives the produce of some 
fields j but he does not say that the fields are ancestral propertŷ  
andj as sucĥ  liable to partition. Exhibit 22 shows that, at 
the time when it was prepared, the defendant’s income, fi’om 
sources other than his pension, was onlyRs. 40 per annum. 
suming this income to be still in existence, and to be deriv"  ̂from 
family property, the plaintiffs share in it would be 10 a year.
Such an income would, of course, be quite insufficient for his 
maintenance, and if there is no other property liable to division, 
it would be a mere mockeiy to refer the plaintifi: to a partition 
suit. For all practical purposes it must be considered that there 
is no family property, except the pension, to which the plaintiff 
can look for his maintenance.

I ,aiti unable to concur in the opinion of the Courts below, that 
the pension, is partible. A saranj&m is ordinarily impartible,
/'aihd pension granted in lieu oP safanjdm would, I think, be 
ief̂ ually* inipfertible. At all events, the provisions of the Pensions 
Act, wotdd prevent a civil Court from declaring such a pension to 
b;e partible, unless the Collector should authoriae it to do so. And 
the fact tliat‘:tfe Collector has permitted the plaintiff to sue for 
maintenaii{30 ’ b]lt of the pension, hot by any means indicate 
that he wOuldspermit the pensioner's sons td demand a partition 
of the aHowainoe in equal shares.

What we have to det̂ rnune, then, is whether, in a case in whicli 
there is practically hp family property to be divided, an adult 
Hmduis entitled, to maintenance,from his father, who ism the
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1877, enjoymeiifc of a pension granted by Government in lieu of a re- 
sumed mrcmjdm. I am of opinion tliat lie is. As a general rulê  
perliaps, Hindu is not bound to support a grown-up son :

, PremcJiand Fepdrd v. SoolascJmnd Fepdrd. But in Urmnatsing
SAK Ki EA AI ^ n M . i  • •Gci'a'l V. Gmij>cttsing Ĉ) it was lield tliat when tne family estate is ini-

partiblê  and one to wMcli the law of primogeniture applieŝ  a son 
can sue Ms father for maintenance. It appears to me that that 
decision governs the j>resent case. The orders of Government in 
regard to saranjdms iire that the saranjdm shall not be subdivided, 
but that the obligations of the holder to maintain the younger 
members of his family shall be strictly enforced. (See Nairnê s 
Revenue Hand-book, page 346, paras, 13 and 14.) A pension, 
not forming a new grant, but given in substitution for a resumed 
mvanjdni, ought in equity to involve the same obligation on the 
holder, and the same benefits to the younger members of his family.

therefore, think that the plaintiff is entitled to receive a moderate 
maintenance out of the pension : and as the amount claimed by him 
is undoubtedly moderate, I would reverse the decrees of the Courts 
below, and allow the claim, with coats on defendant throughout.

PiNHEY, J. :— concur in the judgment just delivered by toy 
brother Melvill} but I have arrived at this conclusion after eiiter:* 
taining very considerable doubt on the point of law oil which the 
decision of the case depends, I have no doubt whatever that the 
political pension which was granted to the defendant Sakhardm 
Gopal Yiigh as commutation, on the resumption of the Saranjdm. 
held by his father, is impart l̂e, and protected from the process 
of the civil Court by section 11 of the •Pensions Act (XXIII. of 
1871). I have, however, felt great doubts whether it is good 
(Hindu) law to say that an adult son in an undivided Hifi.̂ u 
family, who is suffering from no disability recognized by that laWj 
can claim a separate maintenance from his fathei*. In Prernh'km4 
Tepdra v. Eoolmchand J., in delivering iihe judg­
ment of the Court, said:—" We find no authority in the Hindu law 
fe) support the position that a father is obliged to support a grown-
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up son/̂  I confess that I incline to tlie same opinion. By Hindu. ^̂ "7- 
law tlie obligations of a fatlier and of a son are not reciprocal: e . g E-i'sichan- 

a £5on iindei' Hindu law is liable for liis fatber’s debtŝ  but a fatber is u Va «e
not liable for Ms son̂ s debts. Moreover, it seems to me a strange g ̂ kit v'ka'm
proposition to- say tliat a fatlier is liable to maintain his grown-up 
son̂  Iiowever wortblessj notwithstanding'that the son does notchooso 
to take any trouble to maintain himself. Although, however̂  I have 
looked through many books on Hindu law and have referred to the 
reported decisions of the Indian High Courtŝ  I have been nnable to 
find any authority to support the opinion to which I incline, except 
the decision of the Calcutta High Court which I have already cited.
The point was not argued before us in this case. The defendant's 
pleader argued before us that the defendant's pension was parti- 
blOj andj therefore, plaintiff should sue for his share of the family 
property. The plaintiffs pleaderj on the other hand, argued that 
the pension was impartible, that there was no other famil^Dro- 
. perty, and that, therefore, plaintiif was entitled to sue for mainten- 
ancej Holding (as both my brother Melvill and I dô hold) that 
defendant’s pension is impartible, the contention of the plaintiff̂  s 
pleader is supported by the decision of this High Court in Hiniviai- 
diuj V. Gtiiipaising, and I feel bound to follow that decision— 
supported, as it is, by the dicta in Strange’s Hindu Law, p. 353, 
para. 23 (ed. of 1864) and Steele’s Law and Custt̂ ms of Hindu 
Castes, p. 40, para. 30, last line (ed. of 1SG8). At the same time I 
think: it not at all improbable, that in some future case, when the 
point is further considered and exhaustively argued̂  via;., whether 
ilia iijsited Hindu family an adult ̂ on, who is sufieiing from no 
disabilitŷ , ĉ n:sue his father for a separate maintenance, the autho- 
yity of Mim'niatsmg. Y . &anjjatsmg will be shaken. And I should 
cort̂ îily ̂ (̂ ;.glâ  to that case overruled, for the rule which it
lip,ŷ  ;:4own ap|),0^8 :to me subversive of Hindu society and very in-

11 coiieoiye nothing more fatal to the happiness 
Him̂du femily life than for this Oouif’t to affirm the principle tl 
jtendu father is liable to have to provide for each of hisj;̂  
aspirate maintenance, wHle the son may choose to iivo^ 
idleness, ahd probably in consequence, in a liqentioi|f

(1) 12 Bora. H. C.EeiJ. 94.
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V a 'g h .

1877. Poonâ  a life of vice. I am quito unable to agree witli tlie District
Rji'mckak- Judge, wlio tried tliis case on appeal, in considering tlie plaintiff

entitled to eitlier pity or sympathy. The plaintiff is between
, tliirty and forty years of age, and I think if lie had any manlinessS.iKttA'RA‘M  ̂ Tf̂ oiu'L of character or generosity of spirit he would rather havo earnocl

an honest livelihood by breaking stones on the road than have 
claimed a separate maintenance from his old father, who would 
appear from exhibit 22 to be at least seventy years of ago, to 
have two other sonsj and probably the other innixmerable depen­
dents who usually hang round the head of a once wealthy Marathi 
family.

Taking’, however, the case of Tlimmatsing v. Ocinptttsing as 
enunciating the law which should govern this case, I agree with 
my brother Melvill that the plaintiff is entitled to recover the 
amount which he claims. That amount is undoubtedly moderate, 
if plaintiff is under no obligation to try and make something by 
his own exertions. It is true that both the Courts below appeared 
to think t̂ :at, besides the impartible pension, the defendant is 
possessed of some property of which plaintiff can claim partition: 
but the evidence in the case, from which the lower Opui'ts can 
have arrived at this opinion, does not show- that defendaut; has 
more than a very small iucome besides his' political pongioii. 
Plaintiff̂ s share of this residue would be q[uite insufficient to aSordt 
him a maintenance, and the decision in Simmafsiiig y . Gc0ipdisii%tf 
would have no meaning if we were to hold that it did not apj>ly 
in a case in which a son claiming maintenance could, by suing for 
his share of the partible property, obtain a rupee or ten rupees by 
the partition of such portion of the family estate.

I agree, therefore, to reverse the decrees of the Courts beloW/ 
and to award this claim. In doing so, however, I do not see tlbjat' 
wo give the plaintiff much more than a piece of paper 
Courtis seal on it ; for one of the grounds on which I b4ŝ v||î r 
'<-|gment is that the family property of the parties, independent o£ 

•■̂ohtical pension, is (if it exists at all at present) infLnitesimaUy 
N,nd other members of the family have interests in it, whilst 

''he pension the plaintiff will be prevented from fixeout- 
\ee by the provisions of the Pensions Act of 1871.

Decrees reversed.
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