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A T A  M OHAM M AD a n d  a n o t h e r — Appellants 1935
versus

O FFIC IA L R ECEIVER, SARGODH A, a n b  

ANOTHER ( P e t i t i o n e r s )  Respondents.
Civil Appeal No. 1433 of 1934.

Ptovincial Insolvency Act, V of 1920, sections 4, 2S (7) 
and S3 : Transfer made by tra7isf&ree froim insolvent —  
whether can stand —  when the original transfer by the insol
vent has heen declared 'void.

Held, that if once a transfer made by an insolvent is 
declared void as against tke Official Receiver, a sulDsequent 
transfer by the transferee cannot stand and can be anniilled 
under section 4 of tbe Provincial Insolvency Act^ if not 
teclinically under section 53.

J agannath A y  y an gar v. ar ay ana Ayyangar (1), follow
ed.

Hay at Mohammad y. Bhawani Das (2), not followed.
Held further, tbat when it is found that the original 

transfer in favour of the transferee was fictitious and fraudu
lent and consequently void as against the Official Receiver, 
the property vests in the Official Receiver by virtue of section 
28j sub-section (7), from the date of the presentation of the 
petition for insolvency and therefore the original transferee 
nannot convey any saleable interest to a subsequent transferee.

Miscellaneous First Appeal from the order o f 
Sardar Teja Singh, District Judge, Shahpur at 
Sargodha, dated 18th August, 1934, annulling the 
transfer in favour o f Ata Mohammad and Allah 
Bakhsh and declaring them mid as against the Official 
Receiver.

R. C. Manchanda, for Appellants.
L. M. Datta, for Respondents.

(1) (1920) 52 I. C. 761. (2) 1926 A. I. R. (Lah.) 146.
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1935 The judgment of the Court was delivered by—
B i n  M o h a l i m a d  J .— Ghiilam Mohammad trans

ferred to Ata Mohammad his one-fourth share of a 
house on the 26th June, 1930. Ata Mohammad trans
ferred to Allah Bakhsh this one-fourth share along 
with his own one-fourth share in the house on the 14th 
November, 1931. On an application made on the 1st 
June, 1931, Ghulam Mohammad was adjudicated an 
insolvent on the 15th February, 1932. On the 19th 
April, 19S2, Lala Mehr Chand, Official Receiver, 
Sargodha, applied under section 53, Provincial Insol
vency Act, to have the transfer in favour o f Ata 
Mohammad declared void as against him and annulled. 
The District Judge accepted the petition and annulled 
the transfer. Both Ata Mohammad and Allah Bakhsh 
appealed to this Court. The appeal came for hear
ing before Aglia Haidar J. who has referred it to a 
Division Bench for disposal on the ground that an im
portant question of law is involved in the case.

Counsel for the appellants contends that section 
53, Provincial Insolvency Act, does not apply to a 
transfer made by an insolvent’ s transferee, and in 
support of his contention relies on two Division Bench 
judgments of this Court reported as Sudha v. F. 
Nanak Chand (1) and Hay at Mohammad v. Bhawani 
Das (2). Both these judgments were delivered by 
Scott-Smith J. and Martineau J. in 1925 and 1926, 
respectively. In addition to these authorities there 
are some other authorities also of the other High 
Courts in India which have adopted this view, 
Govind v. Somha (3) and Ponnammai Ammal v. The 
District Official Receiver, Tinnevelly (;4). But with

(1) (1925) 7 Lah, L. J . 160
(2) 1926 A . I, B . (Lah.) 146.

(3) (19B0) 121 I. 0 . 663.
(4) (1937) 97 I. 0 . 918.
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all respect we consider that these cases have been 
wrongly deei ded.

Section 53 o f the Provincial Insolveiicy Act enacts 
that “  Any transfer of property shall, if  the transferor 
is adjudged insolyent, on a petition presented within 
two years after the date of the transfer, be voidable as 
against the receiver and may be annulled by the 
C ourt.'’ We can find no reason for holding that a 
transferee from an insolvent can avoid the operation 
of section 53 by merely passing on the property to 
some other person. The original transfer made by 
the insolvent is voidable under section 53 and i f  once 
it is declared void as against the Official Receiver the 
subsequent ti-aiisfer by the transferee cannot stand and 
can be annulled under section 4 of the Insolvency Act 
i f  not technically under section 53, The superstruc
ture cannot remain suspended in the air i f  the founda
tion is removed and, however, strictly we may construe 
section 53 the subsequent transfer made by the trans
feree from an insolvent cannot debar the Official 
Receiver from exercising his rights under section 63 
so far as the original transfer is concerned. W e a>re 
in full accord with the view expressed by Oldfield J. 
in the following words in Jagannath Ayyanijai' v. 
Narayana Ayyangar (1) : —

‘ ' On the merits we read the report as embodying 
a request to the Court to avoid the transfers evidenced 
by two documents referred to by the Official Beceiver as 
Exhibits I I I  and IV . Exhibit I I I  is a transfer by 
the debtor to one Thiruvengadatha Ayyangar and 
Exhibit IV  by the latter to the present respondent. 
The lower Court has refused relief on the ground that 
section 36, Provincial Insolvency Act, under which the
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(1) (1920) 62 I. C. 761.
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1935 application was made authorises only the avoidance o f
transfers by the debtor, not by his transferees................
But even if section 36 does not authorise the Official 
Receiver’ s employment of the special procedure pro
vided by the Act in respect of Exhibit IV  we have 
been shown no reason why he was not entitled to employ 
it to obtain the avoidance of Exhibit I I I  and thus to 
lay the foundation for legal proceedings in respect o f  
the former document.’ ’

It may be noted in this case that both the trans
ferees were parties to this petition and are now the 
appellants before us.

Moreover there is another circumstance in this 
case which is worth consideration. It has been de
finitely found by the District Judge that the original 
transfer in favour of Ata Mohammad was fictitious 
and fraudulent and consequently void as against the 
Official Receiver. I f  this be so, the property vested 
in the Official Receiver by virtue of section 28, sub
section 1  from the date of the presentation o f the 
petition and as the petition for insolvency was pre
sented on the 1st June, 1931, and the subsequent 
transfer by Ata Mohammad was made on the I4th 
November, 1931, Ata Mohammad had no saleable in
terest in the property which he could convey to his 
transferee on the day of the alleged transfer.

We, therefore, uphold the decision o f the District 
Judge and dismiss this appeal. There will be no 
order as to costs.

P. S.

A ffe a l  dismissed.


