
[APPELLATE CIVIL JUEISDICTION.]
Sefore Mr. Justice Tfesi and 3Ir. JusUce Blnlmj,

1877. M OBESllW AR BA'PUJI PH A’TAK (Applicant) v KTJSHA'BA' SHANK^ 
- ROJI AND ANOTHER (OPPONENTS.)*

Code of Civil Prooedurc ( Act VIII. of 1859j, Section 73—Act XXIIT. of 18G1, 
Section II-—Conveyance suhseqifent to a decree in appeal—Death o f the farttj 
execid'mg the miveyance—Admissibility of the purcham' to carry on i f  special 
appeal.

° A  sued B in felie Court of first insfcAce, and obtained a decroo declaring A*s 
right to a house. The District Court, in appeal, reversed this deci-eo and rejected 
A ’s claim. The High Court reversed the decree of the District Coiu’t, and rcmaudwd 
the appeal. The District Court, on remand, made a decree confirming the origi­
nal decree of the Court of first instance iu A ’a favour. Suhsoqiiontly to tlie last- 
mentioned decree of tfie District Court, B sold the house to 0. B thou proferrod 
a special appeal to the High Court, but died before it was heard.

Ileldi, under Act VIII. of 1859, that C could not carry on the special a])poal after 
B’g death.

This was an application made by Moi’eshwar Bdpuji Pli^tak to 
])e admitted -as a special appellant in succession to the defendant 
Pitambardhari, wlio died after filing the special appeal in tlio 
High. Court.

The plaintiffs Kusliab4 and Biamji sued tlie defendants Pltdm- 
bardhaii and Grovindrav to estaWisli their proprietary fight to a 
house. The Court of first instance gave a decree in the plaintiffŝ  
favour. The Assistant Judge of Punâ  Mr. Ayerst, reversed that 
decree, and rejected the plaintiffs’ claim as bein^ barred by lapse 
of time. The High Court in special appeal remanded the cause 
for re-trial on the merits. Mr. Hosb’ng, the then Assistant Judge 
of Puna, on remand from the fiigh Court, confirmed the decree 
of tbs Court of first iijstiince, awarding the plaintiffŝ  claim on 
the 13th of April 1875. The original defendant, Pitambardhari, 
after the passing of this decree, on the 30th April 1875, con­
veyed the house—the subject of the litigation— to the applicant 
Moreshwar. He then filed a special appeal, but, befoi*e it came 
on for hearing, he died.

Moreshwar, the purchaser, therefore applied to have his own 
name substituted in succession to that of Pit^mbardhfel.

'' * Civil Application Ho. 79 of 1877,
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The High Conrfc granted a rule nisi to show cause why Moresh- 1877. 
wa,r’s application should not be complied with. \ Mobeshw&b.

Bahiravndth Mangesh showed cause :— Persons who not Pha'tak 
"before the Court can be made parties only under section 73 of ktoha'ba' 
Act VIII. of 1859. This section refers to a suit during its pen- Shankbow, 
deney* If the only special appellant on the record dies, leaving 
no heirSi there is an end of the causê  section 102' The provision 
of the Code in section 208  ̂ in respect of transference of a decree 
by assignment or by operation of tUe law, refers to decree-holdersj 
not to persons in the position of the defendant Pit^mbardlidri, 
against whom a decree has been passed. In Gajddhar Prasad v,
Qanesh Tewari Glover and Mookerjee, held that the pur­
chaser of the right, title, and interest of a defendant had no rights 
as such, to appeal from a decree passed against the defendant.
In Judooputtee Chattei'jee v. Okunder Kant BhuttaGharjee Sir 
Barnes Peacock observed that he was not aware of any section 
in Act VIII. of 1859 under which the Court was authorized to 
substitute Judooputtee^s name for that of the origintA plaintiff 
though he remarked that under the Act the name of Judooputtee 
might possibly have been allowed to be added as a co-plaintiff.
Agaiuj in Dhunnoo Sowdagur v. Swinoo Bibee it was held that 
a party Whi) purchased the rights and interests of the plaintiffs 
after a suit had been dismissed ,was not entitled to appeal against 
the order of dismissal without joining the original plaintiffs as ap­
pellants. It is, therefore, submitted that the name of Moresh- 
war cannot in thi§ appeal be substituted for that of his deceased 
vendor Pit^mbardhari.

Shintdrdm N&rdyan in reply ifi. support of the rule:— The 
cases cited are distinguishable from the present case in this, tliat 
in them the applicants soug'ht to displace a party on the record, 
while in this the applicant claims to succeed his i?endor.

[West, J.j—-In JBtooper v. Bmart, Vice*Chancellor Hall, speak  ̂
ing of persons taking for value, as purchasers, tmder residuarŷ  
legatees, says: They took only as purchasers and fcransferreea
of choses in action, and such purchasers and transferrees are
always exposed to great risk. ’̂]

()) 7 Beng. L. B, 149. (̂ ) Calc. W. R. 309 Civ. RuL
m  15 Calc. W. R. 105 Civ, Rul. (*) L. R. X Cli. D. 90f seep, 89.
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1877. That case differs from the present; as it proceeds oiitlxe prin-
M o r e s h w a r  ciplB of fiendente lite nihM ijinov&iuv. I mflinly rsly on the word- 

P h S k  ing of sf'otion 11 of Act XXIII. of 1861 as furnishing an analogy. 
K u sh a ’ b a '  Again, if nnder section 73 of the Civil Procedure Code a purchaser 

Shakkboji. conld he added as a party and allowed to maintain an appeal̂  there 
seems to be no reason why the death of his ?endor shotild deprive 
him of that privilege.

The judgment of the Court \̂ as delivered by
W est, J. -The que.stion in this case is whether Moreshwar, a 

purchaaerj subsequent to the decree against Pifcarahardhari in 
regular appeal, can now, when Pitambardĥ iri has died, maintain 
a special appeal ,filed by Pitamhardh'iri for the reversal of the 
decree. It is contended by Mr. Shfint r̂Sm that the purchaser 
under such circumstances ia a representative o£ the deceased, en- 
titled in that character to carry on tho litigation through the 
several scages allowed by the Code of Civil Procedure, and he relies 
on the caseŝ disposed of under section 11 of Act XXIII. of 1861 
as furnishing an analogy by which tbe Court should be guided 
in disposing of Moreshwar ŝ application in the present iiistaiioe. 
Those cases, however̂  proceed always on the assumption that tho 
points brought under adjadication in tho judgment sought to be 
esectttedj have been finally disposed of. It is only ĝ uestiona aria- 
ing in execution, and not thus prdviously disposed of, that have 
been allowed to be contested nnder section 11 of Act XXIII. of 
1,8,61. An objectioti, however valid, which might have been taken 
ito a decree in regular appeal by means of a epecial appeal, is not 
■.allomê J to be raised in the esecution of a decree so as, by the 
introduction of new interests,'"to deprive the decree of any part of 
its intended operatioiy^etween the pa'x’ties.

The admission of a purchaser of a property in litigation- a« 
an additional defendant under section 73 of the Code of Civil 
Pl’ocedure, which has been allowed in several cases, would, no 
doubt, according to the usî nl practice, entitle him to maintain an 
appeal j but this admission itself after the nature of the litigation, 
and̂ the questions to be disposed of have been settled by the state­
ments of„ the original parties, must, we think, b© looked on as a 
privilege or indalgence upon which nn argument is not to be
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founded for an extension of tiie rule as embodying a general prin- J877.
ciple to other apparently analogous cases. The suit brought M o resh w ah ,

in the present case did not touch any interest of Mor̂ ishwar̂ s, ph^tak
and such an extension as is here proposed has not hitherto ^ ,

p . K t j s h a ’ b a ’
been made of the right of appeal on account oi newly-consti- Shakkjroji.
tubed interests ; or, if it has, no instance of it has been cited
to us.

We are of opinion that the language employed by Sir T. yiumer,.
M.R., in Metcalfe v. Puhertoft and cited by the Chief Jus­
tice of this Court in BdMji Gccnesh v. Khushdlji, though ca~ 
pable of being explained away in a somewhat different sense, 
may yet be applied, and properly applied̂  to t^e particular case 
now before us. He speaks of the conveyance penclmte- IHb “  hav­
ing no effect, with reference to any beneficial’ result against the 
plaintiff in that suit i”  and it is clear that the purchaser in this 
case would, as against the plaintiff, deriYe a beneficial result ” 
from his purchase if allowed to retain the house awarded to the 
plaintiff, and to prosecute a special appeal, or force the plaintiff 
to a compromise in order to save the expense of litigation. At 
the time of Moreshwar^s purchasej Pitdmbardhari^s alleged right 
as owner had been pronounced against by a Court of competent 
jurisdiction. What remained to him was a right to challenge 
that decision by a special appeal. In purchasing this rights 
Moreshwar, we think, purchased it, subject to the chance of the 
plaintiff’s title becoming unimpeachable on •accoont of Pit^m- 
bardhdri’s failing through death to make or carry or the possible 
appeal, not a right after Pitambardhavi ŝ death to continue the 
litigation on his own account. The property sued for, if it did 
not become rds litigiom in*the full senge^f the Roman Law so 
soon as the parties were at issuê . was yet, we think, so bound 
when a decree had awarded it to the plaintiff, that it could not 
effectively be assigned to a third party so as to give a new tern; 
of life to the litigation  ̂ which, in the absence of the assignmenij 
would have died with Pit^mhar. By* his purchase, Koieshwar 
could accjuire an equitable right operating against Pitamhardh^ri^s 
conscience when the means of satisfying it should come *intG

vCl 2 V, & k  200 > see p. 205, (̂ ) 11 Bom. K  C. Rep. 24 j see p. 28.
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Pitambai'dhari'’s power̂  but none against the plaintiff, a stranger 
MoKEsawAR tQ the bargain and Pitambardhari ŝ antagonist. The conclusion 

P h a 't a k  we haver arrived at is, we thinks to some extent at least, supported 
Kusha’ba' by the Qbservations of Hall, in the case of Hooker v,

SjjAMKROji, Smart, 0) although that case was itself̂  no doubt, quite different 
from one now before us,

We^ therefore, reject the application with costs,
f Application fejected.

(1) L. R. 1 Ch. D. 98.

iV'oie.—Section S72 of the new Civil Procedtn-e Code (Act X. of 1877) seems 
intended to meet such a case as the above, but would not apply in the case of a 
suit instituted or appeal presented before 1st October 1S77 : see Act X. of 1877j 
sections 1 and
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[APPELLATE CIVIL,]
Before Mr- Jusiiae Melvill and Mr. Juetice JPiiihey.

SeptemberlS., JAQJIVAN N A N A 'B H A 'I (Appmcant) SH RIDHAR BALKRISH N A 
~~ ------- - * N A G A RK AR (Oppojient.)*

Injmiction—Moi'tgage—Powej' of sale.
When property moi*gaged is sit'aated in the mofiissal, but the partiea to the 

mortgage ate resident in Bombay, and the instrument of mortgage is in the English 
form, the parties iQuat beheld to have con,tracted according to English law, andttn 
bs entitled to enforce their rights according to tjiftt Iftw. In sufih a oftse the 
mortgagee caai exercise a po-wer of sale contained in the mortgage deed, and cannot 
b« restrained from exercising such power, merely because the mortgagor has filecl 
a, suit for redemption. The mortgagor can only stay the sale pendente lite by 
paying the amount due'into Court, or by giving primd facie evidence that the 
pow r of sale 18 being exercised in a fraudulent or improper manner, contrary to 
Ihe texnaa of the mortgage.

This was an appeal from an*order made by B£v Bdh4dur Vishnu 
M.«tBhide, Subordina^ Judge of TMM, atN^sik.

l̂ he facts of the case, in so fay as they are material to this re-, 
port̂  are as follows .

On the 15th of June 1871 one Shridhar B l̂lcrishna Nagarkarj,
inhabitant of Bombay, executed in the regular English form a 

deed of mortgage to Jagjivau Fan^bhgi, also of Bombay, mortga­
ging to the latter two salt-pans belonging to him and situated at
Bo&bay, ia t|ie Thand District, for a sum of E s . ' 9^000, Oji' the

* Misc. Ap, No. U of 187?.


