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Before Addison and Din Mohammad JJ .

HAYAT BAKHSH ( D e f e n d a n t )  Appellant 19^5
versus -------

MANSABDAR KHAN (Plaintiff) 1  ^ *
DAD AN AND OTHERS (DEFENDANTS) j -t̂ ŝpoiLcien s.

Civil Appeal No. 1108 of 1934.

Pre-em'ption —  Sale to three vendees with specified 
shares —  whether an indivisible transaction —  Vendee —  
associating with himself a stranger —  whether loses his right 
o f  resistance —  Vendee —  removing his defect pendente lite, 
and clothing himself with a status equal to that of pre- 
emptor —  whether can defeat pre-emption suit —  Punjab 
Pre-eviption A ct, 1 of 1913, section 28~A.

On 3rd N'ovember, 1931, one F. D sold Ms land to H, Gl­
and D in equal shares. On 21st October, 1932, M brouglit a 
suit for pre-emption alleging a preferential rigM  on the 
gronnd o£ ownership. Two of the vendees, H  and D, re­
sisted the suit on the grounds that they were also owners and 
as their shares were specified in the sale-deed, the transaction 
was divisible and the pre~emptor could not exercise Ms rights 
■against them. It was found that Gr, the only stranger- 
vendee, had re-sold his share in favour of H in February,
1933, i.e. during the pendency of the suit, and it was urged 
that consequently the pre-emptor could not succeed against 
the vendees at all as his right was only equal to theirs.

Held, that the transaction of sale was indivisible in spite 
o f  the fact that the fractional share of each of the purchasers 
was specified in the deed, the specification being merely an 
arrangement between the purchasers inter se which did not 
affect the oneness of the transaction so far as the vendor was 
concerned.

Held /w rtW , that the policy of the Pre-emptian Act is 
to keep out strangers and thus maintain the exclusiveness, o f 
the estate. I f  a vendee, therefore, having an equal right of 
pre-emption associates with himself in a joint purchase a 
stranger, or a person having no right to first refusal under



tKe Act, lie loses Ms riglit of resistance and cannot be allowed: 
to retain even Ms own siiare of tlie piircliase.

H a y a t  Baichsh Bhagwana v. Shadi (1), relied upon.

^  Held hotcever also, that vendees, wliose purchase is-
Khaist Qtherwivse open to attack, can defeat the pre-emptor’ s title by 

remo'ving the defect pendente lite, and clothing themselves- 
with a status equal to that of the pre-emptor—thus, the claim 
of the pre-emptor can be defeated if before obtaining' the 
decree he loses his preferential right, even if he possessed it 
at the time of the sale as well as at the time of the institution 
of the suit.

Dissentient judgment of Rattigan J. in DJianna Singh v. 
GufhaJihsh Singh (2), Sanwal Das v, Gur Parshad per 
Robertson J. (3) and Het Ram v. Dal Chand (4), followed.

Manga v. Imam Din (5), disapproved,

Second A ffeal from the decree of Mr. D. 
Falshatv, District Judge, Rawalpindi, dated 23rd  
March, 1934, affirming that of Khawaja Ghulam 
Mohammad, Subordinate Judge, 3rd Class, Rawal- 
findi, dated 27th October, 1933, granting the 'plaintiff 
a decree for possession by jrre-emption of 104 kaiials 
and. 6 luarlas of land in suit against the vendees on 
payment of Rs.1,300.

H a r n a m  S in g h , for Appellant.
M o h a m m a d  A l a m  and M o h a m m a d  T u f a i l , for' 

(Plaintiff) Respondent.

The iudgment of the Court was delivered by—

D in  M o h a m m a d  J.— This is a second appeal from- 
the decision of the District Judge, Rawalpindi, dated 
the 23rd March, 1934, confirming that of the Subordi­
nate Judge, 3rd Class, dated the 27th October, 1933, 
decreeing the plaintiff’s claim for pre-emption.

: (1) 36 p . L. R. 114. (3) 90 P. II. 1909 (P. B.), p. 376
(2) 91 P. R. 1909 (F. B.), (4), (1933) I. L. R. U  Lah. 31

(Ŝ  1933 A. t  R. (Lah.) 117,
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Tlie facts bearing upon the points of law involved 1935 
in this case may shortly be stated. Fateh Din sold his Bakhsk

land to Hay at Bakhsh, Ghnlani Mohammad and Dadan 
in equal shares on the 3rd November, 1931. The one- 
third share of each individual purchaser was specified 
in the sale-deed. On the 21st October, 1932, Mansab- 
dar brought the present suit for pre-emption alleging 
a preferential right on the ground of ownership of the 
estate and asserting that the vendees were not such 
owners, arid even if any one of them was an owner like 
himself , he had lost his right by joining with himself 
a stranger in the sale-deed. Hayat Bakhsh and 
Dadan, vendees, resisted the suit on the grounds that 
they were owners of the estate and that, as their 
shares were specified in the sale-deed, the transaction 
was divisible and the pre-emptor could not, therefore, 
exercise his right against them. As regards the- 
allegation of their having lost their right by associat­
ing with themselves a stranger, they averred that 
Ghulam Muhammad, who alone was the stranger, had 
re-sold his share in favour of Hayat Bakhsh on the 
11th February, 1932, and consequently the plaintiff 
could not succeed against them, as his right was only 
equal to theirs. Ghulam Muhammad supported them 
in these pleas. In proof of the alleged re-sale, reli­
ance was placed on a copy of the mutation which 
showed that the entry about this transaction was made 
on the 26th January, 1933, and attested on the 3rd 
February, 1933. The Subordinate Judge decided this 
suit on the 27th October, 1933, and came to the con­
clusion that the sale was indivisible despite the 
specification of the shares and that Hayat Bakhsh and 
Dadan, who were no doubt owners of the estate, , had 
lost their right by joining Ghulam Mohammad with 
them in this transaction, and that eyen I f  the re-sale
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1935 by Ghulam Muhammad in favour of Hayat Bakhsli 
S a t a t  B a k h s h were genuine, the plaintiff’s claim could not be de- 

V. feated, as he admittedly had a preferential right at
^ I khan̂ *̂  ̂ the time of the institution of the suit.

On appeal, the District Judge held the re-sale in 
favour of Hayat Bakhsh to have been proved by the 
copy of the mutation referred to above, but all the 
same affirmed the decision of the trial Court on the 
authority of Manga v. I'mam Din (1). The vendees’ 
a.ppeal to this Court came for hearing before Agha  
Haidar J. v^ho has sent the case to us for decision on 
the ground of “  conflict of a.uthority on some of the 
points arising in this appeal.”

W e may say at once that the transaction of sale 
was indivisible in spite of the fact that the fractional 
share of each of the purchasers was specified in the 
deed. This specification was merely an arrangement 
between the purchasers inter se and did not affect the 
oneness of the transaction so far as the vendor was 
concerned. There is ample authority in support of 
the proposition that such specification does not split 
up the transaction. In these circumstances, therefore, 
this plea cannot help the vendees.

W e are also of opinion that the policy of the Pre­
emption Act is to keep out strangers and thus main­
tain the exclusiveness of the estate. I f  a vendee, 
therefore, having an equal right of pre-emption, 
associates with himself in a joint purchase a stranger 
or a person having no right to first refusal under the 
Act, he loses his right of resistance and cannot be 
.allowed to retain even his own share of the purchase. 
I f  any authority is needed for this proposition, refer- 
•ence may be made to a recent judgment of this Court 
in Bhagwana v. Shadi (2).
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The only question for determination, therefore, in 1935 
tliis case is wiiether the vendees whose sale is other-

i l _ A \ A T  J D A K H S H
wise open to a.ttadv can defeat the pre-emptor’s title 
by reinoFing the defect pendente lite and clothing 
themselves with a status equal to that of the pre- 
einptor. In other words, we have merely to decide 
whether the claim of the pre-emptor can succeed if 
before obtaining the decree he loses his preferential 
right, even if he possessed it at the time of the sale as 
well as at the time of the institution of the suit. For 
the pre-emptor reliance is placed on the authority 
cited by the District Judge, as well as on the remarks 
made by Shah Din J. at page 431 of the report in 
Sanwal Das v. G-ur Parskad (1) and. on Dkanna Singh 
V. Gurhahhsh Singh (2) and E ira  v. Bansi Lai (3).
The vend.ees, on the other hand, rely on Het Ram v.
Dal Chand (4), a Division Bench judgment of this 
Couit to which one of us was a party. It  will be ne­
cessary, therefore, to examine these authorities in some 
detail and. to find out which of these lays down the 
law correctly.

In Sanwal Das v. G u t Par shad (1), the real 
question was whether when two houses which ad-joined 
one another were sold jointly and. the owner of the ad,- 
joining house sued for pre-emption in respect of one 
of the two houses sold, to which his right extended, 
the vendee was not entitled to say that by reason of 
his having under the sale-deed become owner of the 
other house, he stood on an equal footing with the 
plaintiff and that the plaintiS could not, therefore, 
pre-empt the house adjoining his own. A  ftill Court 
consisting of six Judges was constituted to decide this 
question and by a majority of four to two, Kobei*tson

(1) 90 p. li. 1909 (F. B.). (3) ”90 P. E. 1919.
(2) 91 P. K. 19U9 (F. B,). (4) (1933) X, L, E. 4 LaB. 421,

H
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1935 and Rattigan JJ. dissenting, came to the conclusion
TT , '~~n that the vendee could not successfullY resist the pre-
J i A Y A T  j j  A l v l l  S i  I '  .

eniptor's claim in these circumstances. Shah Din J., 
who was one of the majority, wrote a very lengthy and 
elaborate judgment in that case and in the course of 
his discussions made the following observations at 
page 431 of the report:— “  It seems to me, with all 
deference, that it is a wrong application of the law of 
pre-emption to hold that the pre-emptor is bound to 
show that he had a preferential right of purchase as 
against the vendee, not only at the date of the sale of 
the property in dispute but also at the time of the 
institution of his suit. The question of priority as 
between the pre-emptor and the vendee must be decided 
in advertence to the state of things existing at the 
time of the sale and not at any later period and also 
with special reference to the rights possessed by the 
pre-emptor and the vendee, respectively, against the 
vendor and to the vendor’s obligation to offer the pro­
perty in dispute to one of them in preference to the 
other before a sale actually takes place.’ ' These 
remarks were not necessary for the disposal of the 
question then before the Court and were obviously 
of the nature of obiter dictum. The case was evidently 
confined to the consideration of the effect of contem­
poraneous acquisition by the vendee of a right equal to 
that of the pre-emptor and did not cover the subsequent 
improvement of the vendee’s status and in these 
circumstances any expression of opinion on an analog­
ous question, which in the view of the learned Judge 
threw any light on the point referred, did not form 
the real basis of decision.

In Dhanna Singh v. Gurbakhsh Singh (1), the 
question involved was similar to the one now before us

(1) 91 P . R ,  1909 (F . B .) . “  '
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and the decision arrived at, no doubt, supports the 1935 
, pre-emptor. It was laid down by the Pull Bench j j i y i t  B i k h s u  

(Rattigan J. dissenting) that in a suit for pre- -y. 
emption based on the ground, that at the date of sale 
the pre-emptor was a proprietor in the village in which 
the property sold is situate, and the vendee was not, 
the vendee cannot defeat plaintiff’s claim by becoming 
a proprietor in the village, whether by gift or other­
wise, after the date of the institution of the suit, but 
before the passing of the pre-emption decree. It 
appears, however, from the opening remarks in the 
judgment of Clark C. J ., who wrote the main judg­
ment in the case, that he was mainly influenced by the 
decision of the Full Court in Samval Dus v. Gut 
Parshad (1); although, as remarked by Shah Din J. in 
his referring order, the question referred there was 
different from the one before them then.

Hira v. Bansi Lai (2) is a >Single Bench judgment 
of the Punjab Chief Court and need not be discussed 
at any great length, as it was based on the two Full 
Bench decisions mentioned above, which could not be 
ignored by the learned Judge sitting singly. Manga 
V. Imam Din (3) is a Single Bench judgment of this 
Court and does not discuss any authority bearing on 
this point and none was cited by either counsel before 
the learned Judge.

An analogous question came before a Division 
Bench of this Court in H et Ram v. Dal Cliand (4), and 
the learned Judges after discussing certain authorities 
of this Court and the other High Courts decided that 
“  the plaintiff, in order to maintain his suit for pre­
emption, should have the right to pre-empt on three

(1) 90 p. R. 1909 (F. B.). (3) 1933 A. I, R. (Lah.) 117.
(2) 90 P. R . 1919. (4) (1933) I, L, R, U Lah. 421.

h 2
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1935 imporfcaiit dates, namely, (1) the date of tlie sale, (2)
IlAYA'i^iiaisH date of the institution of the suit, and (3) the date 

V. of the first Court’s decree.”  It may be mentioned
Mansabdah Das v. Gtir ParsJiad (1) and Dhanna

Ivhain . - . T • I '
Singh v. Giirbakhsh Singh (2), were not discussea in 
thc.i' judgment.

Let us now see which way we should lean. By 
section 4- of the Pre-emption Act the right of pre­
emption has been defined to mean the right of a person 
to acquire agricultural land * prefer­
ence to other persons and this would naturally imply 
that this right should be in existence when the actual 
acquisition is to be made. It cannot be disputed, in 
our opinion, that the actual acquisition by a pre- 
emptor is made not at the time when the property is 
sold to another, nor at the time when the suit is insti­
tuted, but at the time when tlie decree is made. The 
preferential right that a person possesses at the time 
of the sale and retains till the institution of the suit 
merely entitles him to move the Court in his favour, 
but in order to succeed he must retain this position up 
to the time of obtaining the decree. It is no doubt 
true that in ordinary parlance pre-emptioj] ”  means 
a right of first refusal a,nd refers to the time when 
the sale talves place, but.a Court of law is to take into 
consideration the legal significance of the term and 
not its popular meaning. Even the Le-̂ ’islature itself 
has now recognised the possibility of a pre-emptor 
losing his right by being divested of it before obtaining 
the decree.

Section 28-A has been recently enacted which lays 
down:—

(1) I f  in any suit for pre-emption any person 
bases a claim or a plea on a right of pre-emption
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derived from the ownership of agricultural land or ‘ 1935 
other immovable property, and the title to such laud H x^yat B a k k s h :  

or property is liable to be defeated by the enf or cement 
of a right of pre-emption with respect to it, the Court " 
shall not decide the claim or plea until the period of 
limitation for the enforcement of such right of pre­
emption h;'s expired and the suits for pre-emption (if 
^uiy) instituted v/ith respect to the land or property 
during the period have been finally decided.

“  (2) I f  tlie OYvnership of agricultural land or 
other immovjibie property is lost by tlie enforcement 
o f a right o f pi’e-emption, the Court shall disallow the 
claim or plea based upon the right of pre-emption 
derived therefr’om. ’ ’

I f  this be so, we do not see a.ny reason why this 
right should not be lost when the only ground that the 
plaintiff could urge for his preference disappears by 
the subsequent acquisition of the requisite qualifica­
tion by the vendee over whom the pre~eiiiptor claims a. 
prefei’ence. The following remarks o f Rattigan J. in 
his dissentient judgment in Dliarma Singh v. Gur- 
hakJi-sIt H’hifffi’ (1) are worth perusal :—

“  From the above summary it is clear that a pre- 
emptor, who has an undoubted can.se of action at the. 
time of the institution o f the suit, can lose his right 
to a decree, even after the institution of the suit, if 
{a) he himself parts Avith the property by reason of 
wliicli lie chiiraed pre-emption, or {h) the vendee 
transfers the property sought to be pre-empted to a 
person against whom the plaintiff has no riglii o f pre­
emption. The principle enunciated in the authorities 
which establish these propositions is, I take it,
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1935 founded on the broad ground that a right of pre- 
H a y a t  B a k h s h  emption is a right of preferential purchase, and that 

Mans iBDAR object of the law in recognising this right is to re- 
Xhan. tain property in the hands of persons who are more or 

less intimately connected with it and who very 
naturally desire to keep out strangers. So long, there­
fore, as a plaintiff who claims pre-emption can assert 
that he has a more intimate connection with the pro­
perty than the vendee, the law gives him the ex­
ceptional privilege of compelling the latter to transfer 
the property to him. But surely in order to obtain 
this privilege he must be in a position to satisfy the 
Court, at the time when it is proceeding to pass its 
decree, that he does actually stand in this singularly 
privileged position with regard to the property, and 
if it be once admitted (as it is) that his right to a decree 
fails if he has lost that position at any time prior to 
the date of the decree owing to his own property 
having been transferred by him or to the property in 
suit having been transferred to one who has rights 
equal to his own, the logical inference would certainly 
seem to be that he no less effectually loses his right if, 
at any time prior to the passing of the decree, the 
vendee can on any other ground satisfy the Court that 
the plaintiff's position and rights are in no whit 
superior to his own, and tha.t qua the property claimed 
he is no more a stranger than the plaintiff.'’

W e are in full accord with this view and hold, 
therefore, in respectful disagreement with Manga v. 
I?nam Din (1), as well as Dhanna Singh v. Gurbakhsli 
Singh (2), that the principle laid down in Het Ram v. 
Dal Cha-nd (3), represents the correct view of the law 
on the point. It would appear to be anomalous that a
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pre-emptor should be permitted to divest a vendee of 1935
the property that he has legally acquired on the jj ■̂T'bakhs'
ground of a preferential right, although at the time
when the vendee is being so deprived the pre-einptor ^
does not possess any such preference. In the words of
Robertson J. at page 376 in Smiwal Das v. Gur
Parshad (1), A  right of pre-emption is not one
which is to be held sacrosanct and if we are to lean
one way or the other— other things being equal— we
should lean rather against the interference with the
general rights of free contract by a vendor than in
favour of such interference on a claim set up by a
plaintiff. For these reasons, we are clearly of
opinion that the vendees are entitled to resist the claim
of the pre-emptor on the ground of the removal of
their disqualification by the subsequent acquisition of
Ghulam Mohammad's share by Hay at Bakhsh.

W e, therefore, accept this appeal with costs, set 
aside the decisions of the Courts below and dismiss 
the pre-emptor's suit. In view of the conflict of 
authority, however, we leave the parties to bear their 
own costs in all other Courts.

P. S.

Appeal accepted.
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