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grantee could habe maintained any suit against him either for
principal or interest—(vide Goodman v. Grierson® and per Cotten-
ham L. C. in Williams v. Qwen @), In Howaerd v. Harris @ there
was g covénant by the mortgagor to pay, upon which he might be
sued by the mortgagee—a civenmstance which distingnishes that
from the present case. Here, in fact, there would not have been
any debt whatever due from the grantor until he adopted a som,
and the grantee, except in that event, would not have the usual
remedies of a mortgagee. This, therefore, seems to us to be a eage
of a sale liable to be converted in.o a mortgage, and not like
Ramjiv. Ohindo, ™ Shankarbhiiv. Kassibhai,® and the cases thero
mentioned, which are instances of mortgages liable to he con-
verted into sales. There has not been any adoption by the grantor
kere, and he could not have redeemed unless he adopted a son.
Tor these reasons we affirm the decree of the District Jndge with

costs,
Decree affirmed,

[ORIGINAL CIVIL.]
Before Siv 31, R, Westropp, I\’nir/h{, Chief Justice, and I, J'ustmr’ G'recn.,

an LONDON, BDI\IBAY AN MEDITERRANEAN BANK, LIMITED,
(Pmmmrvrs, Az’mnnwm) ». BHANJT ZUTANT AND ANOTHER
(DErENDANTS, RESPONDENTS). ¥

Company—~Contributory—~ Deseription—Balance order—~Tist of eonfrihito rieg—
= Cause of action—Ividence—Amendinent of pl(mzi.

Vlzmele the holder of ghaves in a company was descnbed in the list of contribu-
tories, against whim a balance order by the Court of Chancery had heen made, ag
“ Devji Bhanji, eotton merchant,” and as being sued “ in his own ¥ight*’,

Held that the plaintiff company could 1ot be allowed to give evulcnco that the
shaves were in fact held by a firm consisting of two individuals, named respoctively
Bhiinji Zutoni and Devii Hemm] nor conld the plaintiffs be allowed, at the hvm’-
ing of the appeal, to amend their plaint, originally frawed against both partners
with & view to makitg the firm liable for the amount of the ealls, son8 to suoe
Bhinji Zutani only, who alone was alleged fo have signed the arbicles and memo-

:mdun‘awfmqocmmon in the name of Devji Blmn]x, and fo make him perimnully
Hiable as the holder of the shaves,— T¥eilersheim’s Cuse (In R,'S Ch, Ap. 831) dis-
tinguished. ‘

(1) 2 B, and B, 274, 270. ®) 1 Vern. 190.
@) 5 My. and Cr. 303; 308, 41 Bom H. C. Rep, 199,
() 9 Bom. H. C. Rep, 69.
* Suit No, {)14 of 1875, Appeal No, 135,
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Tur plaintiffs sned the defendants, Bhénji Zutfni and Devji .

Hemr4j, trading in co-partnership together under the style or firm
of Devji Bhénji, to recover the amount of calls dne on certain
shares in the London, Bombay, and Mediterranean Bank, Limited,
alleged by the plaintiffs to have been allotted to and held by the
defendants. The snit was brought on a balance order of the
Court of Chancery, dated 26th Jannary 1871, made against the per-
sons appearing in the lish of contributories as holders of shares
in the company. In the list of contributories the name of the
holder of the shares in question was entered as Devji Bhénji,”
who was also there deseribed a% “ cotton merchant,” and as being
sned “in his own right.” At the hearing before Sargent, J.,
several issues were framed, of which the fifth, the only one mate-
rial for the purposes of this report, was as follows :(—

““ Whether the order of the 26th January 1871 constitutes a
cause of action against the defendants or either of them.”

Taylor, in opening the plaintiff ’s ease, stated that, at the time

the shares were applied for and allotted, the defendants Bhanji,

Zutani and Devji Hemrd] were, as they still are, tidding in part-
nership together, under the style of Devji Bhénji, as cotton mer-
chants. The memorandum and articles of association were signed
by Bhénji Zutani in the name of his firm Devji Bhénji.

Sarcunt, J., on the statement of the plaintiff’s case, dismissed
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the suit without going into evidence, on the ground tlht neither

of the persons sned was the person whose name appeared on the
list of contributories, and against whom the balance order had
been made. The phintiffs appealed.

Starling (with whom was Tayler) for the appeuanss t—a nrm
may be pub oh the list of contributories, and & balance order mado
against it, and the order, when made, ﬁig;y be executed I;y suit
against the mémbers of the firm, or by arrest of the members, er
against tHeir goods Weikersheim’s Case.® Tt js a well-known

-cusbom i this country fof a firm of two mdwuluals to be called
by the first names of its two memberg. The firm Devji “Bhépji
ig composed of the two individuals,®Devji and Bhinji; therefore
both Devji and Bhénji are, in fact, on the list of contributories-
The learned Judge shonld have allowed evidencetd have bech given

(1) I, R, 8 Ch,, Ap. 831,
B 402--1 )
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to show that Devji was, in fuct, Devji Hemrdj, and Bhénji wag

Tur Loxvon, Bhinji Zutani, and that one of them was authorized to sign the
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name of the firm, Devji Bhénji, for the shares,

[Westrore, C.J. :—Looking only at the balance order it would
appear that Devji Bhnji was a single individual. What you are
asking us to do, is substantially to amend the order of the Court of
Chancery.]

The description onlymeans that the trading party known as
" Deviji Bhénji, whether individual or firm, carried on the business
of a cobton merchant, and that is currect.

[Grumx, J.:—~The description ¢ cotton merchant sued in his
own right ** is mot correct, if, as you say, what wag meant was two
cobton merchants sued as partners.]

The description was not invented by the plaintiffs or by the
Court of Chancery. It was supplied by the defendants them-
selves when they signed the memorandum and articles of associa-
tion,

-

[Wesrrorp, C.J. :—We cannot assume that.*]

At all events, if either of the defendants signed the name Devji
Blhénji, whether that were his own name or not, the plaintiffs
would be entitled to go against him as Devji Bhdnji. The learn-
«d Judge, therefore, should have heard the evidence and passed
judgment against that one of the defendants who actually signed
the name Devji Bhirji for the shares. 3

[Wastrerr, C.J. :—That would have been & variance from the
cas® made by She plaint.]

But not from the issues. The issue on whiclr the learned
Jndge*decided the case was whethel the balance order consti-
tyted a cause of action against the defendants or either of {hem.
But to prove signature by one is, in fact, only part o: the cage
made by the plaint, for as the plaint stands we should have had
to préve signature, by one of the defendants, of-the memorandum
and articles of associalion, aved that the other defendant was his

& .
¥ On reference to the articles of association it was found that the signatuye
¢ Devii th&n]i’_’ wagdn Gnjardthi ; ard the description; also in Gujdrathi, might
?le ’cr;lmsla;.ted either * cotton merchant,” in the singular, or ¢ cotton merchants'” in
* theplnral, ' '
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partner, and had authorized him to sign for the shaves. Suppose = 18i7T.
we had succeeded only in proving the first poin't, we should still Tsr Lovvos,
have been entitled to a decree against the one who actually sign- E‘)jﬁ;ﬂ’
ed, and the suit would have been dismissed as against the other. Mebrrrsra-

NEAN DBanNy,
If necessary, Lask to amend the plaint now. LIMITED,
u
Mayhew and Lang, for the defendants, were not called on. I}HA'NJI
ZUTANI

Warsrrorr, C.d. :—The balance order of 26th January 1871 is AND
a part of the record in Chancery, and, as such, “imports incontro- ANOIIEE:
vertible verity.” In Weikersheim’s Case®) the Master of the Rolls,
did nothing contrary to what hq found on the record, for the words
Weikersheim & Co., in that case, implied the existence of more
than one member of the firm; whereas the words here, ¢ Devjt
Bhénji, cotton merchant,” placed on the list *“in kis own right,”
imply the existence of only one individual trader,

What the plaintiffs ask us to do, is to allow them to give evi-
dence for the purpose of showing that Devji Bhénji, of whom
the balance order speaks as one man, in the singular, was, in fact,
two men, in the plural, and thus virtnally to amend the record of
the Court of Chancery, which we cannot do.

Nor, having sued the two defendants as partners on a joint
Liahility, can the plaintiffs now be permitted, in the same suit,
to proceeds against one whom they allege to have sigmed as
Devji Bhénji. That is a wholly different case from the other,
and if plaintiffs were to be allowed thus to have two sstrings fo
their bow, defendants would never know what case they had
to meet. The plaﬁntlﬁ's commenced their suit against gwo indivi-
duals, and so statel their case to the learned Judge i the Court
below. When they produced their balance order, they shoted
~ that the Court of Chancery had not made a firm, bub a single in-" -
. dividual, liable. They did*not then ask to amend their phaint by

making cut #-case against one only and®striking out the other,
" but chogeto retain both defendants on the record, and cannot he
allowedsto anlend the plaint ab this stage, and thus make quite a
pew case in the.ourt of appeal. The decree must be s&irmed
with costs. | '
Decree affirmed.
() L. R.8 Ch. Ap. 831,



