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Courfc of Small Causes liad not iurisdictioii, under Section 91 of 1877.
Act; 1X. of 1850 to try a case of pure adverse title betVeeii two IVa'lji
claimants of tte fee in immoveable property exceeding' Rs. 500in 27"’
value. TLe defendant in possession there insisted that lie mes en- JaPQ:;Jmantib
titled to hold absolutely as heir;, while the claimant (the plaintifE

and alleged owner) claimed under the defendants’ ancestor in

vh'tue of a bill of sale executed by him in his life-time.

Dccreo a”irmed.

ORIGINAL CIVIL.

Before Sir I1. E. Wesirol: ), Kniglif, Chief Justice, and Sir Charles Bargeni,
Knight, Justice.

NOWLA’ OOMA' (PLAMxiPF v. BA'LA'DHUMA"'JI (Defendant).* June 22.

Jurisdiction—JBombmj Court of Small Ccmses— Title toivi'inoveahlepropertii—Fornlof
Suit—Practice—Leave to amend Simimom—Act I X, of 1850—Act X X VL of 1864,

In a suit brought tinder Section 91 of Act IX. of 1850, theJBom'bay Court
Small Causes lias no jurisdiction to try a question of adverse title to the iinmove-
abld property, tLo subject of the sxiit.  Alitcr if the suit bo brought under Section
23 of Act IX. of 1850, as extended by Section 2 of Act XXV 1. of 1864, and the
value of the property in disxaute do not exceed Rs. 1jOOO.

In a ease involving a cxuestion of ftdvorse title the plainfcifi’ should be allowed to
amend the sxxxnmmons issued under Section 91 of Act 1X, of 1850, sb arH,0 render
it conformable with a claim ixndcr Section 25 of Act XXV 1. of 1864, if the sum*
nions were issued in t3ac%iistaken form by the faul of the Clerk of the Court, and
not of the xNaintifF ,

Tjie following case was stated for the opinicpii of the ISigh
Court by J.'"O™Leary:, First Judge of the Court of Small Causes at
Bombay” under Section 55 of Act IX. of 1850 :(— -

This suit was brought by the plaintiff; under Section 91 of Act
IX. of*I850,»t0 recover possession of a room«in a house. Seo'
copy summons annexed./Y\\ N N

SniaU Cause Court Keforeii?o*Suit Ko. 22943 of 1874. -

() The suBinaona called oS thojlefendant “ personally to appear, &c,*fco answer
to tho complaint of N6wla»Ooma, the plaintiff above nametl, of your «ieglect, or
refusal to quit and deliver up to him possession of a room in house, &c», occum
pied hy you as plainliSrs monthly toaant,”
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No evidence was taken by me, bub certain facts hereinafter
stated weve admitted, aud on the defendant’s statement of his
defence I struck out the case for want of jurisdiction, and on the
request of the plaintiff I made that order subject to the opinion
of the High Court.

Defendant, it was admitied, had been tho owner of the house.
1t was, on 4th November 1873, purchased by plaintiff from a
Mérvadi firm, called Huckma L4A4 & Co., who sold ib under a

~power of sale contained in a mortgage deed, dated 8th November
1869, executed by defendant in fayour of Huckma Ldld & Co.

Defendant adinitted his signature to the mortgage deed of 8th
November 1869, and also to a deed of further charge, dated 10th
January 1872, ‘

He stated that Le was drunk when he exceuted the mortgage
of 8th NovemDber 1860, and that it was obtained from him by
fraud, and wag not binding on him. ‘

As to the deed of further charge, he also alleged frand with
regard to it, afid that he had received no considevation for it.

FPlaintiff alleged that the value of the house was about Rs, 2,000,
and that the portion of it not oceupied by defendant, was oceupied
by tenants, who paid plaintiff reut.

The c-;é.esﬁion which T was requested to submit for the opinion
of the High Court, and which I do aceordingl'y respectfully sub-
mit, is whether, hy the statement of such a deferfee as is set forth
above by therdefendant, in a suit brought under Section 91 of Act
IX. of 1880, thé jurisdiction of the Court is ousted.

I was of opinion that it was’and struck oub the case according-
ly, subject to the opinion of the Hwh Gomt which Inow respect-
fully solicit.

At the hearing ¢F the reference there was no appeatance of the ‘
parties, either in person or by gounsel.

Tke opinion of the High Udurt on the questiod roferred was
delivered: by

Westrore, C.J:—F is admitted that the "defendant, by deed.
@t the Sth November 1869, moltoaoed & houge at Mazagon to
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certain Mdrvddis, That mortgage contained a ppwer of sale in the
event of the mortgage money not being duly repaid at'the time
fixed. The defendant alleges that he was drunk when he exe-
cuted that mortgage, and that it was obtained from himeby fraund,
but ke does not appear to have added that it was without consi-
deration. He admits that, on the 10th of January 1872, he exe-
cuted, in fayour of the same Mérvidis, a deed of further charge
on the same honse. This deed the defendant alleges to have been
obtained from him by fraud and without consideration.

The Marvadis sold the house, on the 4th Novemher 1873, to the
plaintiff under the power of sale contained in the first mortgage,
that of the 8th November 1869. The learned Chief Judge of the
Court of Small Canses does nob state whether the vendors execut-
cd. to the plaintiff a deed of sale ; but, in the absence of any state-
ment to the contrary, we presume thab snch a deed was executed.
It is also not mentioned whether the plaintiff, when he purchased
the house, had notice of the agsertions of the defendant, that the
first mortgage was obtained from him when he was drunk and by
fraud, and that the second mortgage was without consideration
and procured by fraud.

The plaintiff alleged that the value of the house was about
Rs. 2,000 ; but he brought thls action to recover only ome room
in it, occupied by the &efendanb and the value of Wluch,,;s a0
stated, but most probably was under Re. 1,000, if not, as is not
unlikely; under Rs. $00. The plaintiff assefted that the residuo
of the house was occupied by tenants who paid rent, to him for
their lodgings. This asserfion is not stated to have been dettied.

The Chief Judge ObbGlVGS that thw suit was brought under Sec-
tion 91 of Agh IX. of 1850, and we perceive that, althofgh that
section is not mentioned in the summons, *his observation is manj-
festly correct, as iy apparent from the form of that document,
which freats the defendant as a monthly tenanb of the plaintiff,
and requires him‘in that capacity tg guit and deliver up possess-
ion of the room in ques!non to the plaintiff, The suib is clearly
not brought upon Section 85 of fhe same Acﬁ the form of the
summons under thab section or Seetion 2 of Act "XXVI of 1864
 beitig, as is exemplified by the summons in Walji Karimnji v.
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Jaqu'fzrzth Preinji_and Gulbdi, his wife,d to which case we shall

presently advert, quite different from thab under Scction 91, If
this suit had been brought under Section 25 of Act IX. of 1850,
ond if the room be nnder Rs. 500 in value, the Court of Small
Causes would certainly have jurisdiction to try this ease, not-
withstanding that the title to the room is in dispute. ~ The case
of Radhamoney Boystomey v. Amundonaye Dabey,® decided in
the Supreme Court at Caleutta by Teel, C.J.,, and Buller and
Colvile, JJ., in 1852, shows conclusively that to be so. Our re-
cent docmwn in Walji Kavimji v. Jagandll, Premji and Qulbdi,
his wife, in which we differed from the judgment of the
Caloutta Court of Small Causes given in 1866 in Sreemuity
Shabosoondery Dossee v, Tarackndth Pandit/? shows that, in our
opinion, the Bombay Court of Small Causes would have jurisdic-
tion to try this suit, if it had been' brought under Scetion 23
of Act IX. of 1850 taken in conjunchion with Section. 2 of Act
XXVI. of 1864, provided that the room did not exceed in value
Rs. 1,000. But the learned Chief Judge of the Court of Small
bemses has hdid that, having regard to the fact that this suit is
brought under Section 91 of Act IX. of 1850, and to the nature
of thoe defence set up, whereby the defendant disputes the plaintiff’s
title on the grounds alveady stated, the Court of Small' Caunses had
not jurisdiction to try the suib, and, subject to the question sub-

mifted=o s as to whether it had such jurisdiction, has struck ihc
cange out of his lizt. |

His view.is completely supported by a decision, in 1851, of tho
S‘upreme Couré of Caleutta in the case of Hurrymoney Dossce v.
(rapa'ulc?mz(lm Mookerji,® When it ordered & wribt- of prohibi-
tion to #ssue to the Counrt of Smfhll Catises in Calcutta, where the
plaintiff had sued to resover land (exceeding Rs, 500 in valud),

_ whereof he had been in possession for many years under a convey-

dnce from the father of the defendant, dud of which” land *ho had
been foresbly dispossessed by the defendant, wheo clmmerl ag heir.
The judgment of the Suprem® Court was given by Pecl, C.J.,

- who, while admitting that the Court of Swall CauSés haa__ juris’dia.

W Swhap 84 . ' ) Suprap. 84
A 2 Ind: Jur, 144, - @) .2 Ind. Jun ﬁot to pi 145
5 2 Taylor aud Bell, 57, i GP ’d o
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tion to try the title to immoveable property, under Section 25 of
Act IX. of 1850, where the value did nob exceed Rs, 500, said of
Section 01: ¢ DBut the section on which this question furng, is en«
tirely different, and framed with a different view ; it is Tramed to
empower the Conrt to give possession in certain cages, leaving
the title vntried, and subject to litigation in the same or another
Court. It is important to bear in mind, in considering the mean-
ing of this clange, that the Court for tvial of Small Causes is
directed to act on the same substantive law on which this Court
proceeds ; the procedure is diffgrent, but both Courts are subject to
the some law. Therefors, whether in that Court or this, one
suing to recover lands on title must recover on the sirength of
his own title. To turn the occupier ount of possession, that he
might try kis title by suit, would in some cases expose him to
immediate injury, The value of possession where there is no title
is 50 well known that it would be ¢nite unreasonable to suppose
that it had escaped the notice of the Legislature, or that, when
they reserved to another tribunal, or trial, this dgeision of titls,
they meant to invert the position of the several claimants, to dig-
place one from the possession, and to put in another, whose claim,
had he been in the position of a plaintiff, might not have been
capable of proof or might have been subjected also to some de.
feet. The title of purchasers would, indeed, be exppsed tgpew
rigks if the Liegislabure had sanctioned any such procedure ; but
nothing of the kiydeis inferrible from the Alet: it is true that this
Act differs in thege sections from the language of jthe English
Act from which. it is mainly taken, and goes beyongl it. The cor-
responding gection of that Act e:':’oends to landlords and tenants
only : to persons who havesstood to each ofher in that peouha,r re-
Ingion. This Act goes farther: it uses she word occupier’ as
distinot from ¢tenant,” and © occupy a8 d;qtmeb from <hald.’
But the confest shows ainly that € occupier? % used in a sense
in which 1t is frgquently employed $o denote mere aci®el posges-
~sions of land which are permls‘swe,'o‘ have been s0, and yet where
there is fio holding or fgnure by any hand, and no relatien of a
tenant to a landlord, or ever was ;%t includes adwerse holﬂmn"g on
a once permitted occupation, as where a hous® has been lcnt orz

‘servant or clerk lias in part occupied ; bub only as incidental to his’
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service, and not with any view to tenantry. The sense of the
word is derivable from its association with the word ¢ tenant,” and
it would be a strange rule of construction to force it into the sense
of an adverse holding by one claiming to hold as absolute holder,
whether on a good or bad title. There are some cases of adverse
holding within the Act, as where the holder has once stood ina
position to ¢ the owner’ inconsistent with any claim of title in
himself ; as where he hag come in under the owner, or those from
“whom the owner derives title, whether as tenant or as permitted
user or ocoupier of the property without legal interest. DBut this
case is merely that of possession by one claiming to hold abso«
lutely as heir, whilst the claimant, ¢ the owner ’, claims under tho
aneestor by some act-in hiy life-time. This ig o purc adverse
title between two claimants of the fee, and to such a cage these
sections (91 to 98) of the Act have no application. T was con-
tended on the afidavits that jurisdiction existed in this case, be~
canse the actual occupier had ousted the claimant. The Act, how-
crer, doos not extend to such a case, to restore possession on a
forcible ouster, though a jurisdiction of the same kind exists in
the mofussil., * The whole language of the Act points to a con-
tinuation of oceupation consequent on a once lawful possession.
Prohibition appears to be a proper remedy : this romedy exists
everwherethe Court has jm‘is&ictior:, but 18 about to do some-
thing injurious to a legal right in o way unauthorized by law : if
does mnot gpply to mefe errors of decigion, whieh can only be re-
medied by anpeal.””  What follows is peculiarly applicable here.
Sir T Peel continues thus: © In this case the value appears to bo
above that of the limit fixed for the jurisdiction of the Court helow :
but, independently of that, if that Couzt was proceeding to ejoct,
under these clauses, o person as to whom the claimant was not

. in the position of owner within the wmeaning of those sections

(i. e, sections 91 to 98,) the remedy would still altach even ina
case wherdthe title might be tried in that Cowrt ; because the
invérsion of the position of the rivals might work an ir remedmble
wrong.t ®

We urderstend-Sir Lawrencé Peel i in that “passage ’so mean that
Af the plaintiff has sued out his simmons nnder the 91st and fol-
lowing sections of Act IX. of 1850, he ought ndt, in the cvent of
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ifs appearing, that the property does not exceed Rs, 500 in value,
to be permitted to treat the case ag if the summons had been sued
out under Section 25 of that Act, and to proceed with the case,
although the defendant may claim againsgt him the fee adversely.
We are not prepared to differ from that view. If, however, it
appears to the Court of Small Causes that the Clerk of the Court,
and nobt the plaintiff, is, as very probably may be, the pevson
responsible for the mistaken form in which the summons has
been issued, it would, we think, be fair to permit the plaintiff to
amend his summons so as to remder it conformable with a claim
under Section 25 of Act XXVI, of 1864, provided the Court be
gatisfied that the room sued for does not exceed Rs. 1,000 in value,
and that the plaintiff is, as he avers, in possession of the residue
of the house, and that this suit, though ostensibly for a room, is
not really brought to try the title to the honse. In cases under
Rs. 1,000 in value the Court of Small Causes may, under the 25th
Section of Act IX. of 1850, combined with Section 2 of Act XX VI,
of 1864, hear such legal or squitable defence as the defendant®
may have.

If the Court of Small Causes be of opinion thabt there are not
in this case guch eircumstances, as above indicated, which would
justify an amendment, we thipk that the Judge would be right in
~ dismissing the cause for want of jurisdiction, on the grouwnsetlms
a defence resting upon an adverse titlo to the fee takes the case
out of Section 91 of Act IX. of 1850. )

The Court of Small Causes will dispose of the costs®of thisre-
ference as may be just, There wag nob any appearalice here by or
for either par'ty.

Case rematided,

[APPELLATE GIVIL]

Wit foze in M, *R. Westr opp, Knight, Chisf Justice, vnd .21’[1 Justice ,Z‘-chnubbm
Huaridds.e

SATBA Is_UMAJJ 1 (PLAINTIEF AND .APPFLLANT) v VISRA_‘M .
HASGA'VDA' (DEFENDANT AND BISPONDENT), %

Deed of assigument of mo;tgaqe——i nsideration—Rgyistration

A deed of assignment for a consideration of less than RS, 100, of a mortgage for «
a oomaulem’cmn of Bs, 100, or upwards, does notneed registration,

»Specml Appeal No, 328 0£e1876.
mﬁ?lv-l

97

1877,

Nowra'
Qoxa

S
Ba'ta'
DHEURMA'TL,

January 17,



