
YOI,. XVI

APPELLATE CIVIL.

LAHORE SERIES. 695

Before Coldstrewni and Bhide J J .

EICHHPAL AND OTHERS (DEFENDANTS) Appellants 1934
versus Dec.

SUJAN SINGrH AND OTHERS 1
( P l a i n t i f f s )  SURTA AND ^Respondents.
OTHERS ( D e f e n d a n t s ) J

Civil Appeal No. 2049 of 1830.

Jiirisdictio/i —  Civil or Revenue —  Puitjah Tenancy Act,
X V I  of 18S7, .section.  ̂ 77 (3) (h), XOO : Suit hy Jjandlords for 
possession of land, on the ground that the occupancy rights 
had become eivtivct —  one of the defendants being a mort
gagee from the last occupancy tenant —  wlLetlier suit triable 
by Civil or Revenue Court —  Decree of Civil Court —  ivhen 
.should he registered as a decree of the Collector.

Mst.L., tile last occupancy holder of tlie land in dispute 
liad mortg'aged tlie liolding witli possession in favour of G., 
one of the defendaiits-appellants. The landlords brought a 
suit for possession against them on the ground that they were 
not entitled to succeed, and that the tenancy had become ex
tinguished in default of heirs.

Held, that as plaintiffs sought to dispossess G. without 
payment of the mortgage money there was an issue betweeji 
the parties which brought the case within clause {li) of section 
77 (3) of the Punjab Tenancy Act, and the mere fact that 
plaintiffs claimed possession on the ground that the tenancy 
had become extinct would make no dilerence; nor was the 
fact, that the issue only affected one of the defendants, 
material, ha,ving regard to the proviso of the same section.

Chhangu v. Muhamivmd. Bakhsh (1), relied on.

But, as the sxiit had been tried on the merits on all the 
necessary issues, and the parties had not been, prejudiced, 
the decree of the trial Court (Civil) shoiild be registered as^

■ (3) 32 P. R. 3912.



Stoan Singh .

1934 a decree of the Collector under section 100 of tlie Act and 
B i c h o t a l  appeal presented to tlie District Judge sliould be returned

to the appellants for presentation to the proper Court.

S eco n d  A f f e a l  fr o m  the d ecree o f R. S. Lala 
G h a n sh ya m  D as, D is tr ic t  J u d g e ,  G u r g a o n , a t H is s a r ,  

d a te d  2 1 s t  J u l y ,  19 3 0 , m o d ify in g  th at o f Sheikh A t a  

I la h i ,  S e n io r  S u b o rd in a te  J u d g e ,  G u rg a o n , d a t e d  18 th  

A p r i l ,  19 2 9 , a n d  g ra n t in g  the p k i in t i f fs  a  d e cre e  f o r  

pa.rt o f  the la n d  in  su it.

Shamair Chand, R . C. Sont and M. C. M ahajan, 
for Appellants.

J. N. A g g a rw a l and J. L. Kapur, for (Plaintiffs) 
Respondents.

B hide j .  Bhide j . — Mussa/mma,t Lado, the last holder of
the occupancy tenancy in dispute having died, the land 
was mutated in favour of Gobinda, Richhpal and 
Sundu (defendants Nos.l to 3). The landlords there
after instituted the present suit for possession of the 
land on the ground that defendants Nos.l to 3 were 
not entitled to succeed and that the tenancy had be
come extinguished in default of heirs. The suit was 
resisted by defendants Nos.l to 3 on various grounds 
and one of the points raised by them was that the suit 
was triable by a Revenue Court and not by a Civil 
Court. This contention was not upheld and the suit 
was decreed by the trial Court. On appeal the learned 
District Judge confirmed the decree of the trial Court 
to the extent of the shares of the landlords who had 
instituted the suit. From this decision defendants 
Nos. 1 to 3 have pteferred a second appeal.

On behalf of the appellâ nts, the question of 
jurisdiction was again raised before us and it was con
tended that the suit being triable by a Revenue Court, 
the decree passed by the Court below in favour of the
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respondents was wholly without jurisdiction. This 1&34
contention was based firstly on the ground that the 
land having been mutated in favour of the appellants v.
as occupancy tenants and the plaintiffs having also Sijres,,
realised rent from the appellants for about six years, B hide  

the appellants must at any rate be held to be tenants 
and the suit was, therefore, one between landlords and 
tenants. As the suit was for ejectment of the appel
lants and the question of occupancy rights was also in 
dispute, it was contended that it was necessary for the 
Court to decide matters falling within the purview of 
clauses {d) and {e) of section 77 (3) of the Punjab 
Tenancy Act. It was further contended that as 
Mussammat Lado had mortgaged the holding in favour 
of the appellant Gobinda, and the plaintiffs were seek
ing to dispossess him without payment of the mort
gage charge, there was also an issue between the 
parties falling within clause {h) of the same section.
In view of these facts, it was urged, that Civil Courts- 
had no jurisdiction to try the suit and the plaint 
should have been returned to the plaintiffs for pre
sentation to the Collector as required by the proviso to 
section 77 (3) of the Punjab Tenancy Act.

■ I do not think there is any force in the first con
tention. The plaintiffs sued the defendants as tres
passers and not as tenants and the Courts below 
have not come to any finding that the appellants were 
treated by the plaintiffs as tenants. Nor was the 
learned counsel for the appellants able to point out any 
evidence worth the name on the record to show that the 
plaintiffs had recognised the appellants as tenants.

The second contention of the learned counsel, mz, 
that there was an issue between the parties falling 
under clause (A) of section 77 (3) of the Punjab
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S otah Sin g h .

1934 Tenancy x\ct, which i-equired decision in the suit,
Bicteotal appears, howevei', to be correct. There is no doubt

that the occupancy hokling was alleged to be mortgaged 
with possession in favour of the appellant Gobinda by 

Bhidb J. Mussammat Lado, the last holder, and the plaintiffs 
wanted to dispossess him. A suit for such a relief 
would cleai'ly fall under clause {h) of section 77 (3) of 
the Punjab Tenancy Act and the mere fact that the 
plaintiffs were claiming possession on the ground that 
the tenancy had bec-ome extinct on the death of Mus- 
scwnnat Lado would not make any diffei'ence [cf.
C h h a n g u  v. M iih im 'rm id  B d k lis li (1) |. The learned
counsel for the respondents t'ontended that the issue 
affected only one of the appellants, î ut this is im
material, for according to the proviso to section 77 of 
the Punjab Tenancy Act referred to above, as soon as 
the Civil Court finds it necessary to decide any matter 
which is cognizable exclusively !)y a Revenue Court 
under section 77 (3) of the Punjab Tenancy Act, its 
jurisdiction is ousted and the whole suit becomes 
triable by a Revenue Court. The contention of the 
learned counsel for the appellants on this question of 
jurisdiction must, therefore prevail.

The suit has been, however, ti’ied on the merits 
on all the necessary issues and I do not think the 
parties have been prejudiced. Under section 100 of the 
Punjab Tenancy Act I would, therefore, in accepting 
the appeal and setting aside the decree of the learned 
District Judge, direct that the decree passed by the 
trial Court be registered as a deci'ee of the Collector 
■and that the appeal presented to the District Judge be 
returned to the appellants for presentation to the 
proper Court. I would leave the parties to bear their
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1934'Costs in this Court as well as the District Judge's 

Court in view of all the circumstances of the case. E i c h h p a l

C oldstream  J .— I agree.

P. S.
A fpeal accepted.

'iu
S t jja n  S i n g h . 

Bhide J.

APPELLATE CI VI L.

Before Add I.'toil and Din M  ohammad / / .
F A T E H  S H A H  ( P l a i n t i f f )  Appellant 

Dersus
M - S T .  HASSAN KHATUN a n d  o t h e r s  

( D e f e n d a n t s )  Respondents.
Civil Appeal N p. 1910 of 1930.

Custom —  Succe.-ision —  Avcesfm l property —  Shiraf:i 
Sayyads —  Village Jarahi —  Tahsil Kdhirwala —  District 
Multan —  originally helonging to the Jliang district —  
Daughter {married, to near collateral) T e r s u s  collaterals —  

Hiwaj-i-am, Jhang.
Held, that the -plaintiff, on wKom the onus lay, had 

failed to prove that among Shirazi Sayyads of village JaraM, 
ialisil Kabirwala, district Multan (orig'inally belonging to 
•district Jliang), a daiighter married to a near collateral does 
not exclude collaterals^ in succession to her father’s ancestral 
property.

Khizar Ha.yat v. Allah Yar Shah (1), and AUak Wasaya  
T. Mst.Zohran (2), referred to.

Ri-waj-i-ams of Jh an g  district, discussed.

F ir s t  A p p e a l  jro m  the d ecree  o f  Mir G h u la m  

J a z d a n i ,  S e n io r  S iih o rd in a te  J u d g e ,  M u lta n , d a te d  
"27 th  A  tig list, 19 S 0 , d ism iss in g  the p la in t i f f 's  su it.

Badri D as and A chhru R a m , for Appellant.

R. C. Man CHANDA and M. C. Mahajan, for Res
pondent N o .l.

V ish n u  D a tta , K rishna  Sarup and 13. 
M anchanda, for Respondents Nos.2 to 5.

(1) (1926) L L. R. 7 Lah. 4. (2)' (1924) I. L. R: 6

1934

Dec. 10.


