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APPELLATE C IV I L .

B efore H ilton  and D in  Mohammad J J .

193.4 M USSA M M  A T  MEL KAUR (D e fe n d a n t )
------ Appellant

Une 27. versus
D A U L A T  R A M  ( P l a i n t i f f )  Respondent.

Civil Appeal No- 1726 of 1928-

CJji.stotn.— Succession— Kliatris— of village Mehlanwala—  
Talisil A jnala  —  D istrict Am ritsar —  whether governed hy 
agriculttiral custom  —- W'ldoto of predeceased son —  whether 
succeeds equally with her deceased- husband’ s brothers.

Held, that tlie lOiMris of village M elilanwala, in the 
Ajnala Tahsil of the Amrit^sar D istrict, being' agriculturists, 
are governed by custom by ■vvh.ioli tlie widow of a predeceased 
son succeeds equally with her hiisjband’ s brothers.

Harnam Singh  v . D evi Chand (1) and A tar Singh  v. 
Prem  Singh {%), distinguished. R iw aj-i-am , referred to.

Second Apfecil from the decree of Lala Bern 
Dayal Dhawan, Additional District Judge, Amritsar^ 
dated 21st A'pril, 1928, remrsing that of Mr, I. M . 
Loll, SuhordinMe Judge, 2nd Glass, Amritsar, dated 
9th December, 1927, and decreeing the 'plaintiff's suit.

F a k ir  C h a n d , F a k ir  G h a n d  M i t a l  and A. N. 
C h o n a , for Appellant.

S h a m b u  L a l  P u r i  and J. 1ST. A g g a r w a l ,  for 
Respondent.

H ilt o n  J . H i l t o n  J . — This is a second appeal on a certifi­
cate in a matter of custom. Gokal Chand died leav­
ing a son, JDaulat Ram, the plaintiff. The defendant 
Mussammat Mel Kaur is the widow or another son 
who predeceased Gokal Chand. She has possession 
of 193 kanals 18 m,arias of land, which is a half share

(1) 107 p. 11. 1901. (2) 12 p. 11. lOOB.



VOL. XVI LAHORE SERIES. 477

Hiltoh s .

of the land left by Gokal Chaiid. Daulat Ram's suit 1934 
for possession of the land was dismissed in the original 
Court but decreed by the District Judge on appeal and Mel Kaur 
the appeal here is therefore by the defendant. The 
parties are Khatris of Mehlanwala village in the 
Ajnala Tahsil of the District of Amritsar.

In the Riwaj-i-am of the Amritsar district of 
1912 all the tribes who follow agricultural custom, in­
cluding those Khatris who do so, are recorded as 
observing a custom by which the widow of a pre­
deceased son succeeds equally with her husband's 
brothers and this may be taken to be the custom pre­
vailing among such tribes. The question, however, is 
whether the family of the parties follows this agri­
cultural custom or their personal law. The initial 
onus is on the defendant to prove that they do not 
follow their personal law and the only question is 
whether she has discharged it.

It may be said at once that no instances are 
proved of members of this family having either 
followed custom as a departure from Hindu Law or 
the contrary.

The facts which are established are that the 
village of Mehlanwala is inhabited by three tribes, 
namely Raj'puts, Maulanas and Khatris. The 
Khatris form a compact section of the village, the 
Taraf Klmtrian, and have their own lambardar. In 
the family of the parties Gokal Chand was a lambar- 
dar and so was his father Earn Dhan before him.
This Ram Dhan was present and put his seal to the 
Riwaj-i-am of the district of 1865 in which Riwaj- 
i-am various customs, that are departures from the 
personal law, are ascribed to Khatris, for instance 
the succession of a widow to her husband as owner.



19S4 This attestation of the 1865 R iw a j-i'a m  by B,am
Mussamm l̂t Dhan is an important point in favour of the defen-
M e l  K a u r  

^ t
Dahlat Eam. There is also the fact stated by plaintiff himself 

H iltw J . that all the K h atris  of village Mehlanwala are
agriculturists and the absence of a,ny evidence that 
any of them have any other source of income, such a,s 
money lending or trade.

Finalty there is Exhibit D / 3 ,  the K hasra  
Girdawari of 1922, v/hicli shows that several fields 
were then in the personal cultivation of Daulat Ram 
himself.

In my opinion the foregoing considerations 
shift the initial onus from the defendant to the 
plaintiff, and there being no instances to the con­
trary I would hold that the parties in this case are 
not governed by their personal law.

The learned District Judge cited two authorities 
in support of the view which he took. The first of 
these Harnam Singh v. Devi Chand (1) was the case 
of a Khatri who lived in a town and about whom 
there was evidence that he kept a shop, which im­
portant features are lacking in the present case. In 
the other case A tar Singh  ̂ v. Prem Singh (2) the 
considerations pointing towards the applicability of 
custom appear to have been much slighter than in 
the present case.

For the foregoing reasons I would accept the 
appeal of Mussammat Mel Kaur and, setting aside 
the judgment and decree of the District Judge, dated 
21st April, 1928, would restore the decree of the 
Subordinate Judge, 2nd Class, dated 9th December,
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VOL. X V I LAHORE SERIES, 479

1927. The appellant’s costs in this Court and in 
the Court of the District Judge shoiild be paid by the 
respondent.

D in  M o h a m m a d  J .— I  a g ree .

A. N. C.
A pj) eal acG  e-p ted.

CIVIL REFERENCE.
B efore A dduon  and, Sale J J .

KANGRA VALLEY SLATE COMPANY, LTD. 
(A ssessee) Petitioner 

versus 
COMMISSIONER OF INCOME-TAX, PUNJAB—

Respondent.
Civil Reference No. 25 of 1932.

Indian Incom e-tax A ct, X I  o f  1922  ̂ Section 10 (£) ( ix ) : 
E xpenses incurred in defending a law suit— whether deduct- 
able— difference between ‘ Capital ’ and ‘ Incom e  ’ eicpendi-
ture— pointed out.

The question referred to the H igh  CoTixt by  the Com- 
Tdissioner of Ineom e-tas was whether the expenditure in ­
curred by  the assessee-companLy in defending, as lessees of 
certain land, a suit for ejectm ent and in junction  instituted 
by  the lessors^ is deductable under Section 10 (2) (iai) o f the 
Incom e-tax A ct as expenditure “  incurred solely for the 
purpose of earning such profits or gains,”

H eld, that the answer to the reference depends on the 
•question whether the legal ex’penditiire incurred by  the 
'Company was or was not in the nature of capital expendi­
ture.

Avid, applying the test la id  down b y  Lord Dunedin in 
Vallambrosa R ubber Go. L td , y . Farm er {Surveyor o f  taxes) 
(1), viz, “  that capital expenditure is a thing to be spent 
once and for  a ll, and incom e expenditure is a thing* that is

M ttssa m m a t 
Mel Kau'r

V.
Daulat Bam. 

Hilton

1&S4

1934

June 28.

(1) (1910) 5 Tax Cases 629,


