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R a n g i  L a l  J,

I, tlierefore, accept the appeal and declare that 
the amount was not attachable in execution of the 
decree against the appellant. Under the circum
stances I leave the parties to bear their own costs- 
throughout.

C. H. 0 .

Appeal accepted.

A P P E L L A T E  CI V I L .

Before Dalip Singh mid Bhide J J .

1934 D IW A N  CHAND a n d  o t h e r s  ( D e f e n d a n t s )
Appellants

iiersus
Mx\NAK CHAND ( P l a i n t i f f )
M AU LA BAKHSH (m o r t g a g o r ) S Respondents.

AND OTHERS (DEFENDANTS) )

Civil Appeal No. 871 of 1931.

Provincial Insolvency Act, Y of 1920, section 28 (4) i: 
Property devolving H'pon the insolvent after adjudication and 
before ki.'̂  discharge— veŝ ts in the Offx,cial Receiver— Mortgage 
of this yro'iierty hy insolvent hefnre J)i,̂  discharge— whether 
valid a?id ivhether mortgagee entitled to enforce hiî  mortgage 
after mortgagor’ s diftcharge— Transfer o f Property Act, IV  
of 1882, section 43 : Mortgage of undivided share of joint pro
perty—Mortgagee'’s right to proceed against the share allotted' 
to the mortgagor on partition.

Tins was a siiit for recovery of tlie iiiortgag-e-inoney due- 
on a mortgage of certaia house-property effected by one M .B. 
in favour of plaintiff, dated 27tl\ December^ 1922. The pro
perty mortgaged was a j)ortioTi of the estate left by S.D. the- 
grandfather of M.B. (who died on 15th, March, 1919), to- 
whioli. M.B. and some others, were the heirs. Partition of 
this property was eftected tinder an award of arbitrators^ 
dated 2Cth May, 1924. M.B. was a party to the arbitration 
proceeding's. M.B. was adjudged insolvent in 1916 and wa» 
not discharged till 1927.



Held, tliat under section 28 (4) of the Provincial Insol- -------
vency Act, 1920, all property -wMeli devolved on tlie insol- Chahb

vent after tlie date of the order of adjudication and before Chaitd
liis discliarge vested in tlie Official Receiver and, tlierefore, 
the mortgage made by M.B. in 1924 was invalid, notwith
standing that the Receiver had not claimed the property.

Miissammat Ramanandi Kuer v. Mst. Kalawati Kuer (1),̂
Ma Pliaw V. Mating Ba Thaw (2), relied upon.

Ali7noha'mad Ahdul Hussain v. Vedilal Devchand Parekh 
(3), ChJiote Lai v. Kedar Nath (4), and Dastru Makar v.
Offijcial Receiver (5), not followed.

Cohen V. Mitchell (6), distinguished.
Held, however, that as the Beceiver never claimed the 

property in the insolvency proceedings and the property re
vested in the mortgagor after his discharge, on the principle 
laid down in section 43 of the Transfer of Property Act, the 
mortgagee was entitled to enforce the mortgage.

Rup Narai'n Singh v. Uar Oo'pal Tewari (7), followed.
H eld also, that the mortgagee could only proceed against 

the property which fell to the share of his mortgagor on 
partition, in the absence of proof that the partition was 
fraudulent.

Mohammad Afzal Khan v. Abdul Rahman (8), followed.

First Appeal from the preliminafy decree of
■ Chaudliri Kamvar Singh, Senior Subordinate Judge,
Gujranwala, dated 3rd Fehruary, 1931, decreeing the 
'plaintiff's suit.

J . N . A g g a r w a l  and J. L. K a p u r , for Appel
lants.

S h a m a ir  C hand  and J agan  N ath  T a l w a r , for 
(Plaintiff) Respondent.

B hide j . - —‘This was a suit for recovery of 
Rs. 10,000 on foot of a mortgage of certain house pro
perty ejected by M ania Bakhsb, defendant No. 1, in
(1) (1928) 55 1. A . 18 (P .O .). {h) (1937) 97 I. C. 986:  ̂ ~  ^
(2) <1926) L L. R. 4 Rang. 12S. (6) (1890) L. R. 25 Q. B. D. 262.
(3) (1919) I. L. R. 43 Bom. 890. (7) (1933) I. L. B, 55 AIL 503,
(4) <1924) I. Ij. M. 46 All. 566. (8) (1932) I. L. B. 13 XaB, 70S (P.O.).
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, , .1^  favour of tlie plaintiff by a deed, dated the 27tli B e-  
Diwan Chamd ceniber, 1922. Defendants Nos.2 to 15 and defendant- 

K̂ hwATW relatives of defendant N o.l, being descended
__’ from Sahib Din, the common ancestor, as shown in the:

B hide  J. pedigree-table given below : —

s h e i k h  sahib din.

r ----------
Mohammad Hussain l̂ azal Huseain

L

JIaula Bakhsh, Abdul 
Defdt. Ko. L Karim, 

Defdt. 
No. 2.

Mariam Eibl, Nur Bibi, Defdt. No. 1,1. No. 12.

I
Hugsain Bibi, Zenib Bibi, Fazal Ilahi, Defdti. No. (>. Defdt. No. 20. Defdt. No. 3.

rParaiDsn, Mohammad Iqbal Eegam, Sardar Begem,
Defdt. No. 7. Sharif, Defdt. No. 9. Defdt. No. 10,

Defdt. No. 8.

r: r '1Aslam 'AU, Akram Ali, Moliamtnad Muhammad Fazal BiLi,
Dei'dt. No, 14, Defdt. Amin, Bibi, Dofdt. No. 13.

No. 15. Defdt. Defdt.
No. 4. No. 5.

It may be pointed out here that the pedigree-table^ 
given at page 40 of the printed record is not correct 
and the above table represents the relationship of the 
parties as admitted before us.

The property mortgaged by Maula Bakh*sti was 
a portion of the estate of Sahib Din who died on 15th ■ 
March, 1919.

Defendants 4, 5, 7, 8, 9 and 10 claim 
interest in the property on the basis o f a' w ill,.



dated 27th. February, 1919, left by Sahib Din and a 1934 
subsequent partition of that property effected by D iw an  Chahd 
arbitrators who gave their award on 26th May, 1924 
{mde Exhibit D /10  at page 78 o f the printed record). CHA3n>,
Defendants ISFosJ.6 to 18 are purchasers of the mort- B h i b e  J. 
gaged property. Defendant No.16 claims to have 
purchased house N o.l in the mortgage-deed from 
Mussammat Hussain Bibi, guardian o f defendants 
Nos.7 to 10 (who are minors) to whose share the house 
had fallen as a result of the partition. The guardian 
sold this house to defendant N o.16 with the sanc
tion of the Court under the Guardians and Wards 
A ct on 9th February, 1926 {vide Exhibits D /1  and 
D /2 , pages 88-91 o f the printed record). House 
No.3 in the mortgage-deed was sold by Grovernment in 
1923 after the death o f Sahib D in for recovery o f 
arrears o f income-tax due from him. It was pur
chased at an auction sale by one Rattan Chand, who 
sold it to Dr. Mania Bakhsh (not the mortgagor) 
and Dr. Maula Bakhsh in his turn sold it to defendant 
N o.17. Defendant No. 18 similarly claimed to have 
purchased house No.2 in the mortgage-deed, but it is 
unnecessary to go into the details of his claim as he 
has not appealed.

Defendants Nos. 16 and 17 who were the principal 
contesting defendants resisted the plaintiff’s claim 
mainly on the following grounds ; —

(a) The property in dispute belonged to Sahib 
Din and devolved on his heirs including the mortgagor 
Maula Bakhsh on Sahib D in 's death in 1919. Maula 
Bakhsh was adjudged insolvent in 1916 and was not 
discharged till 1927. He was, therefore, an undis
charged insolvent in December, 1922, when the mort
gage in question was executed. According to the pro- 
visions o f section 28, sub-section 4 o f the Provincial
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1934 Insolvency Act, 1920, Maula Bakhsh’s share in SaMb
1)iwan~Chand property, vested forthwith in the Official Be-

1?, ceiver and consequently the mortgage effected by
M akak  Ch an d . Bakhsh in favour o f the plaintiff was invalid.

B h i d e  J .  Sahib Din had left a will in respect o f which
letters of administration were granted to Abdul 
Karim, a nephew of Sahib Din, on the 26th July, 
1921 {mde Exhibit D /3  at page 71 of the printed 
record). According to law Abdul Karim was, there
fore, the only person entitled to dispose of the pro
perty at the time of the execution of the mortgage.

(c) Defendants Nos.16 and 17 were bond fide 
purchasers for value of a part o f the mortgaged pro
perty and their title could not be defeated.

{d) Maula Bakhsh mortgaged l /3 rd  o f his share 
in the property specified in the mortgage-deed in 
favour o f the plaintiff; but his share in the property 
according to Muhammadan Law was much less. He 
could not in any case mortgage more than his own 
share.

The plaintiff denied any knowledge o f the will 
left by Sahib Din and pleaded that the alleged parti
tion of the property was a fraudulent transaction 
which was not binding on him.

The learned Subordinate Judge found the mateiial 
issues in favour of the plaintiff and granted plaintiff 
a decree under Order 34, rule 4, Civil Procedure Code, 
for recovery of Es. 10,000 by the sale of the mortgaged 
property, with costs and future interest at the stipu
lated rate of Es.2 per cent, per mensem up to realiza
tion. The costs were directed to be borne in equal 
shares by {i) descendants of Maula Bakhsh, {ii) de
fendant No. 16, and (m) defendant N o.17. From 
this decision defendants Nos.7 to 10 , 16 and 17 have
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1984
appealed. Defendant No.18, w h o  claimed to be a 
purchaser o f  house No. 2 in th e  m o r t g a g e - d e e d ,  h a s  
n o t  a p p e a le d .  D iw a k  Chahd

The main points agitated in this appeal were {a), Chand

(5), (c), and {d) as given above. 13h i d i  J.

As regards {a), it is not disputed that at the time 
o f the execution of the mortgage-deed Maula Bakhsh 
was an undischarged insolvent and the property in 
suit was really vested in the Receiver according to 
section 28 (4) of the Provincial Insolvency Act. But 
the learned Judge of the trial Court has held that the 
mortgage was all the same valid, as the Receiver had 
not yet intervened and claimed the property. In 
support of this view he has relied on A limohamad 
Ahdul Hussain v. Vedilal Devchand Parelch (1),
Chhote Lai y . Kedar Nath (2) and Dastru Mahar v.
Official Receiver (3). It was held in these cases on 
the basis of the rule laid down in Cohen v. Mitchell 
(4), that the property acquired by an insolvent after 
adjudication but before his discharge can be trans
ferred by him provided that the transaction is bond 
fide and for value and is completed before the interven
tion o f the Receiver. The learned counsel for the 
appellants has submitted that these decisions cannot 
be held to lay down the law correctly in view o f the 
clear language o f section 28 (4) o f the Punjab Insol
vency A ct and has cited in support o f this contention 
Ma Phavj v. Maung Ba Thaw (5) in which it was held 
that the rule laid down in Cohen v. Mitchell (4) could 
not be applied in a case governed by the provisions of 
section 28 (4) of the Provincial Insolvency Act, 1920.

(1) (1919) 53 I. C. 197: I L. E. 43 Bom 890. (3) (1927) 97 I. C, 980.
<2) (1924) 8 4 1. C. 289: I. L. B . 46 AU. 565. (4) (1890) L. E. 25 Q.

B. D. 263.
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1934 Sub-section (4) of section 28 of the Provincial Insol- 
DiwaIT chand Act runs as follows

I a k a k *V 'h a n d . (4) A ll property which is acquired by or devolves
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—— on the insolvent after the date of an order of adjudica-
Bhibb J. tion ,and before his discharge shall forthwith vest in

the Court or Receiver, and the provisions o f sub
section (2) shall apply in respect thereof.

According to the plain langua.ge of the section it 
seems clear that on the death of Sahib Din the share 
of his estate which devolved on Maula Bakhsh forth
with vested in the Receiver, Maula Bakhsh being an 
undischarged insolvent at the time. The facts in 
Cohen v. Mitchell (1 ) are distinguishable as the pro
perty had not devolved on the insolvent in that case by 
inheritance. The rule laid down therein was based on 
equitable grounds and given effect to in a long series 
of decisions and eventually received statutory recogni
tion in .England in section 47 of the Bankruptcy Act 
of 1914. The Provincial Insolvency A ct now in force 
in India was enacted in 1920 ; but the Legislature has 
not thought it fit to import therein the provisions of 
section 47 of the English Bankruptcy Act o f 1914. It 
was pointed out by their Lordships o f the Privy 
Council in Mussammat Ramanandi Kuer v. Mst. 
Kalawati Kuer (2) that when there is a positive enact
ment of the Indian Legislature, the proper course is to- 
examine the language of the statute and to ascertain; 
its proper meaning uninfluenced by any considera
tions derived from the previous state o f the law or o f  
the English law on which it may be founded. In  view 
of this dictum of their Lordships and the plain 
language of section 28 (4) of the Provincial Insolvency 
Act, 1920, I would adopt the view taken by the

(1) (1890) L. II. 25 Q. B. D. 262. (2) (1928) 55 I. A. 18 (P.O.).



Rangoon High Court in Ma Phaw v. Mmmg Ba Thaw 1034
(1) and hold that the mortgage executed by Mania DiwaiTchakb' 
Bakhsh in favour of the plaintiff in 1922 was invalid v,
as the mortgagor’s interest in the property was vested CHAyp..
in the Receiver at that time. B h ib e  I.

It follows from the above that the subsequent 
partition o f the property amongst the descendants of 
Sahib Din was also not valid so far as Maula 
Bakhsh’s share was concerned inasmuch as the Re
ceiver in whom that share was vested was not a party 
to that partition.

In view o f the above finding it is hardly necessary 
to discuss point (&) relating to the situation created by 
the issue o f letters of administration to Abdul Karim 
in 1921. But it may be mentioned that the will with 
respect to which the letters o f administration were- 
granted had been really superseded by another will, 
dated 27th February, 1919, and during the arbitra
tion proceedings relating to the partition, the former 
will was treated as cancelled and the latter w ill was 
accepted as binding on the parties concerned. Abdul 
Karim the adniinistra,tor was himself a party to these 
partition proceedings. The letters of administration 
cannot, therefore, affect the validity o f the mortgage- 
in question.

The mortgage in favour o f the plaintiff must be' 
treated as invalid in its inception owing to the 
insolvency of Mania Bakhsh as stated above. But the- 
insolvency proceedings having come to an end by the- 
dischavge o f Mania Bakhsh in 1927, it is necessary to 
consider the effect thereof on the plaintiff's claim.
Although the property which is the subject matter' 
o f the appeal vested in the Receiver, he apparently 
never claimed it in the insolvency proceedings and̂
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193'4 even in the course o f the present suit lie did not care 
Diwaw Chanh appear or put forward any claim: In the absence

of any order to the contrary, the property in question
__  ■ must therefore be considered to have re-vested in the

Bhide J. mortgagor on his discharge. The question for con
sideration now is whether in view of this re-vesting 
of the property in the nioi’tgagor the plaintiff is 
entitled to any relief on the ba,sis of the mortgage. It 
was held in similar circumstances in Rup Namin 
Singh v. Ear G ofol Te.wafi (1 ), that the principle 
laid down in section 43 of the Transfer o f Property 
Act would be applicable and on the re-vesting of the 
property in the mortgagor the mortgagee will be 
■entitled to enforce the mortgage. Similarly, the 
partition of 1924 must also be held to be now binding. 
For although the Receivei’ was not. a pa,rty to it,, Maula 
Bakhsh, the mortgagor, was, and he is consequently 
estopped from, repudiating that transaction.

Assuming then that the plaintiff can now enforce 
his mortgage, the next point for consideration is 
whether he IkS entitled to enforce it against the specific 
property mortgaged in spite of the fact that in the 
course of a subsequent partition it fell to the lot o f 
other co-sharers. The property l)eing joint at the 
time of the execution of the mortgage, Ma,iila Bakhsh 
could only mortgage his undivided share in the 
property. As pointed out by their Lordships of the 
Privy Council in Mohammad A fza l Khan v. Ahdul 
Rahman (2), such a right is always subject to the right 
of the other co-sharers to effect a partition and when 
such partition is carried out the mortgagee can only 
enforce his rights against such property as falls to the 
share of his mortgagor, unless he can show that the 
partition was fraudulent. In the present instance,
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it was no doubt alleged by the plaintiff that the parti- -̂9̂ 4 
tioE carried out througli the arbitrators was fraudu- B iw a i? Chaw j-- 
lent; but there seems to be no adequate evidence on the 
record to establish this allegation. All that the^^^"^  
learned counsel for the plaintiff pointed out in this B h i d b  5 ,  

connection was that Maula Bakhsh got very little in 
the way o f immoveable property and that his share- 
consisted mostly o f cash or actionable claims, while- 
some of the minor members of the family got consider
able immoveable property. This circumstance is no- 
doubt saspicions but some of the other co-sharers also 
appear to have been allotted moveable property. The 
schedules giving full details of the property were not 
proved, nor was the arbitrator Ghulam Kasul. whO' 
was examined as a witness^ questioned on the point.
In the circumstances I  am unable to hold on the 
evidence as it stands on the record that the partition 
was fraudulent.^

I f  the partition was valid, it follows that accord
ing to the decision o f their Lordships of the Privy 
Council in Molia.mmad A fzal Khan v. Abdul Rahman 
(1 ), the mortgagee can now enforce his rights only 
against the property which fell to the share of Maula 
Bakhsh in the course of the partition. It was urged 
that the mortgagee was not a party to the partition 
proceedings; but no authority has been cited to show 
that this was essential. The mortgagee was not a co
sharer. He had only a charge on the undivided share 
o f the mortgagor and he had no right to prevent the 
co-sharers from partitioning the property. In  the 
event of partition he could therefore only enforce it 
against such property as fell to the share o f the 
mortgagor. It may be pointed out that in the case 
before their Lordships o f the Privy Cottncil in Moham
mad A fzal Kha,n v. Abdul Rahman (1 ) also the
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1934 mortgagee does not appear to have been a party to the 
D iwaT chahd partition proceedings,

M at'^Chaf property purchased by defendant No. 16 ad-
 ̂ ' mittedly did not fall to the share o f the mortgagor and

BaiDElJ". his appeal must therefore succeed. The property 
purchased by defendant No. 17 stands on a different 
footing. It had already been sold before the partition 
for realization of the arrears o f income-tax due from 
Sahib Din and this property was therefore not 
affected by the partition. A ll that need be considered 
in the circumstances is whether the incumberance 
'Created by Maula Bakhsh thereon in 1922 was binding 
■on Eattan Chand who purchased it later at the auction 
sale in 1923, and on the subsequent transferees.

It has been pointed out above that the mortgage 
in favour of the plaintiff was invalid in its inception 
as the mortgagor was insolvent at the time of the 
^execution of the mortgage in 1922. Consequently no 
valid incumberance was created in favour of the 
plaintiff at that time. Subsequently the property was 
sold at an auction sale in 1923 for realization o f the 
•arrears of income-tax due from Sahib Din. Maula 
Bakhsh’s share in the property was vested in the 
Receiver at the time. But the Receiver did not claim 
it and in fact he could not have raised any objection, 
as the debts due from Sahib Din formed a first charge 
'on the estate. Ratan Chand consequently acquired an 
indefeasible title by the auction sale and so did de
fendant No. 17 who stands in his position now. The 
learned counsel for the plaintiff referred to para. 32 
■of Mulla’ s Muhammadan Law (edition o f 1933), in 
which it is stated that any heir may even before the 
distribution of the estate transfer his own share and 
pass a good title to a bond fide transferee for value 
notwithstanding any debts due from the deceased; but
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this cannot help the plaintiff, as he acquired no valid
■title by the mortgage of 1922 as pointed out above. D iwan Chakb

The appeal of defendant No.17 also must therefore
succeed.

On the above findings it seems unnecessary to go ®hidb J. 
into the question as to what share, in the estate of 
Sahib Din, Maula Bakhsh was entitled to get accord
ing to Muhammadan Law, or the question of future 
interest which was argued before us. As the appel
lants have succeeded there seems to be no good reason 
why they should not get their costs throughout. The 
plaintiff took the mortgage long after Maula Bakhsh 
was adjudged insolvent and he could scarcely have 
been unaware of his insolvency, especially in view of 
the evidence given by Banarsi Das, P .W .4.

Sardari Mai, defendant N o,18, who had purchas
ed a portion o f the mortgagor’s property and the inort- 
^gagor have not appealed. Consequently the decree 
passed against them must stand. I  would, therefore,
-accept the appeal and modify the decree o f the lower 
Court to the extent o f directing that houses N os.l and
3 which were purchased by defendants Nos.16 and 17 
shall not be liable to be sold for satisfaction of the 
plaintiff’ s claim. The plaintiff will, however, be 
entitled to realize the decretal amount from house 
No.2 in the mortgage-deed as ordered by the learned 
Subordinate Judge and shall also be entitled to realize 
it  from such property as fell to the share o f Maula 
Bakhsh by virtue of the partition ejected by the award 
•of the arbitrators, dated 26th May, 1924. The appel
lants shall get their costs throughout.

D a l i p  S in g h  J .— I  agree to the order proposed. Dalip Singh 
I would like only to add that I  do not think the rule 
in Cohen v. Mitchell (1 ) applies in the circumstances

(1) (1932) L L . R. ISLah. 702 (K C -). '
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1934 o f this case. I should prefer to express no opinion
Diwan Chahd question whether it m ight not app ly  in  another
1 V. case.
I a h a k ' Ch a h d .

I   ,  P. S.
Ia lip  S in g h  J.

Appeal accepted.
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.Tl/on* Id.

A P P E L L A T E  C I VI L .

Before Addison and Beckett JJ.

10̂ 4 P R A B H  D IY A L  ( P l a i n t i f f ) Appellant
nerstis

M UHAM M AD N A W A Z SH A H  ( D e f e n d a n t ) 

Respondent.
Civil Appeal No. 586 of 1932-

Punjah Court of Wards Act, I I  o f 1903, sections 3, 8 and 
46 : Release of 'proimrty of one ward from the Court o f  
Wards—except that hehl jointly with another ward— whether 
this exception continnes his status as a, wa,rd— Debts incurred 
during minority— whether can he ratified by ivard after his 
release.

The respondent and another person B were under the 
superintendence of the Court of Wards. A  part of their pro
perty was held jointly by them. The person and property 
of the respondent were released from the Court of Wards, 
with the exception of the land jointly held with. B, and the 
question was whether tliin exception was sufficient to continue 
his status as a Ward.

Held, that the Court of Wards may retain superinten
dence over joint property when any of the proprietors ceases 
to be under any legal incapacity and in such cases, the pro
prietor who has ceased to be disqualified, shall not be deemed 
to be a ward for the purpose of the Court of W ards Act, vide 
section 46 of the Punjab Court of W ards Act,

Held further, that altlioug'h. a ward is capable of entering 
into a fresh contract after release from, the Court of Wards 
he cannot ratify any debt incurred during hia minority.


