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1934 GOBIND S IN G H  a n d  a n o t h e r  ( D e f e n d a n t s )

----- Appellants
versus

PUNJAB N A TIO N A L BANK, L TD ., SH EIK H U - 
P U R A  ( P l a i n t i f f )  ; a n d  A N A N T  R A M  

( D e f e n d a n t )  Eespondents.
Civil Appeal No. 1767 of 1933-

Mortgage— Suit hy m ortgagee on sim ple m ortgage to- 
realize amount due —  Jurisdiction o f  Court —  to appoint a 
R eceiver to take possession and realize the incom e pending 
disposal of suit— Civil Procedure Code, A c t  V o f lOOS, Order 
X L , rule 1.

Held, that in a suit by  a inortgagee to realize the amount 
due to him on foot of a .simple uiortg'ag’e the Court has 
jurisdiction to take the m ortgaged property in custodia legis 
b y the appointment of a Receiver to take possession of the 
mortgaged property and collect the rents and profits pending 
the disposal of the suit.

Faras Ram  v. Puran M al-D itta M ai (1), followed.

Girdhari Lai v. Pars Ram (2), distinguished.
Case Law discussed.

Miscellaneous First A ffe a l  from the order o f  
Sheikh. Mohammad Akbar, Senior Subordinate Judge, 
Sheikhufura, dated 2Srd October, 1933, appointing a  
Receiver of the fro  forty in disfiite.

R . C. SoNi, for Appellants.

H ar G opal, for (Plaintiff) Respondent.

Tsa Ghajtd J . Tek Chand J .— This is a defendants’ appeal 
from the order of the Senior Subordinate Judge, 
Sheikhupura, dated the 23rd of October, 1933, ap
pointing an interim receiver in a suit brought by the

a) 1925 a . I. E. (Lah.) 590. (2) (1933) I. L. E. 14 Lah. 457.



plaintiff-respondent against them for recovery of the 1934 
amount due on foot of two “ simple ”  mortgages. It GoBnn) Sutob? 
was alleged that interest on one of the mortgages had 
been in arrears since 1928, and that on the other j^^onal 
mortgage had not been paid at all, that the value of Bank, Ltd. 
the mortgaged property had considerably diminished J
owing to the general fall in prices and it was likely to 
prove insufficient to pay off the mortgage debt -which 
amounted to more than Rs.77,000j and that the de
fendants were purposely delaying the decision of the 
suit. It was accordingly prayed that in order to 
prevent further loss to the plaintiff, a receiver be ap
pointed to realize the rents and profits during the 
pendency of the suit- The learned Subordinate 
Judge, finding that the facts were as alleged by the 
plaintiff, has granted the application and appointed 
an interim receiver.

On appeal, the only point raised is that in a suit 
by a mortgagee to realize the amount due to him on 
foot of a simple mortgage, the Court has no jurisdic
tion to appoint a receiver to take possession of the 
mortgaged property for the benefit of the mortgagee.
The case was heard by Jai Lai J. sitting in Single 
Bench, and before him reliance was placed on a judg
ment of Broadway J. reported as Girdhari Lai v. Pars 
Ram (1) which is in conflict with an earlier decision 
of Moti Sagar J. in Paras Ram v. Puran Mal-Ditta 
Mai (2). In view of this divergence of opinion, the 
learned Judge has referred the case to a Division 
Bench for an authoritative decision on the question of 
law involved.

After hearing counsel at length and examining 
the authorities, I am of opinion that the law wa& 
correctly laid down in Paras Ram y .  Pur an Mal-Ditta 

<1) (1933) I. L. R. 14 Lah. 457, (2) 1925 A. I. R. (Lah.) 590,

YOL. X V l]  LAHORE SERIES, 367



1934 Mai (1), and that the appellants' contention must be 
Qobind Singh overruled. It is conceded that Order XL, rule 1 , 

V. Civil Procedure Code  ̂ is very wide in its terms, and
Natio^m. authorises the Court to appoint a receiver where it 

B a n e , L t d .  appears to it to ))e “  just and convenient ”  to do so. 
Tpk C t ta n d  J operation is not limited to any particular kind of 

suits, and the Court is empowered to appoint a re
ceiver of “  miy prop/^rty,'’ whether before or after 
decree.”  It is, however, contended that the proce
dure foi' suits on mortgages is laid down in Order 
X X X IV  of the Code of Civil Procedure and that 
Order is self-contained and ex(;ludes the applicahility 
of Order XI. and other similai’ provisions to such 
suits. I can find no warrant for this contention in 
Order XXXIV or any other provision of the law. 
Indeed, it is admitted by the learned counsel for the 
appellants that his argument does not apply to suits 
for redemption or suits based on “  equitable ”  mort
gages which, he concedes, are brought under Order 
X X X IV  and in which the Courts may, in appropriate 
cases, appoint a receiver under Order X L or issue an 
injunction under Order X X X IX . This would show 
that Order X X X IV  is not exhaustive on all points.

It is next |)ointed out that in a simple mortgage, 
the mortgagee is not entitled to possession of the 
mortgaged property, or to obtain personal relief 
against the mortgagor, at least at that stage, his only 
remedy being to bring the mortgaged property to sale. 
It is, therefore, argued that the appointment o f an 
interim receiver would put the mortgagee in a much 
better position, for it would have the effect of virtually 
dispossessing the mortgagor during the currency o f 
the mortgage and making him give up the rents and 
profits to the mortgagee, to which the latter is not
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entitled under the terms of Ms contract. In my 
opinion this argument is fallacious. It is quite true, 
that the only remedy, which a simple mortgagee has 
to realize his security, is by a judicial sale of the atonal 
mortgaged property. But it is for securing that very iiAT̂ K, I/fb. 
relief that he has brought the suit, and the Court has Chakd J 
to see that the propert}^ is kept intact fendents lite.
I f  it finds that the suit cannot be decided without 
delay, or the sale cannot be effected at once, though 
the plaintiff has a primd facie case, it is not only em
powered, but is bound, to see that further loss is not 
caused to the plaintiff by the defendant appropriating 
the rents and profits, or otherwise wasting the pro
perty during the pendency of the suit. In such cases, 
the Court may take the mortgaged property in 
custodia lecjis by the appointment o f a receiver if it 
finds that this course is “  just and convenient.”  In 
doing so, the Court is not going beyond the terms of 
the contract between the parties or infringing any 
express or implied statutory provision. The object 
of the appointment of the receiver in such cases is to 
protect the property nnd maintain the status quo ante 
pending the disposal of the dispute, and it is not an 
indispensible pre-requisite for taking action under 
Order X L , rule 1, that the plaintiff should be entitled 
to immediate possession of the property. See, inter 
alia, Amarnath v. Tehal Kaur (1).

In the Punjab, the prevailing view has been that 
in a suit to enforce a simple mortgage, the Court un
doubtedly has jurisdiction to appoint a receiver, and 
it has been so laid down in a long series of cases 
See Paras Ram v. Puran Mal-Ditta Mai (2) (Moti 
Sagar J.), Dhian Singh v. Har (3) (Jai Lai

(1) (1922) 67 I, 0. 383. (2) 1925 A. L R. (I^ali.) 690.
(3) 1929 A. I. R. (Lah.) 780.
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T e k  C hand J .

1934 J.), Jaswant Singh v. Punjab National Bank, Ltd.
(̂ ) (Johnstone J.), Asa Ram v. Charanji Lai (2) 

t?, (Dalip Singh J.), Sita Ram v. Beni Par shad (3) (Tek
N a tio n a l Chand J.) and Civil Appeal No. 139 of 1934 {Sital

B ankj L td . Das v. The Punjab and Sind Bank, decided on the
1st of March, 1934). The facts of the case decided 
by Broadway J. in Girdhari Lai v. Pars Ram (4) were 
very peculiar. There the application for appoint
ment of a receiver was made after the final decree had 
been passed, and the executing Court, instead of pro
ceeding to sell the property itself, had appointed a 
receiver to carry out the sale. At that stage all points 
in controversy between the parties had been settled, 
and the only thing that remained to be done was to 
sell the property. The learned Judge held, and if  I 
may say so with all respect, rightly that the appoint
ment of a receiver in such circumstances was improper, 
as its only effect was to increase the cost of con
ducting the sale. A  perusal of the judgment shows, 
however, that the learned Judge was inclined to 
accept, in preference to the decision of Moti Sagar J. 
in Paras Ram v. Puran Mal-Ditta Mai (5), the con
trary view taken by the Allahabad High Court 
in Gnanada Sundari Mojumdar v. Chandra Kumar Be  
(6) and Makhan Lai v. Mushtag AH  (7), that Order 
X X X IV  was brought into the Code with a view to 
dealing with mortgage suits and decrees, and that it 
was meant to be self-contained and therefore it ex
cluded the applicability of Order X L  to such suits. 
The decision of the case, however, proceeded mainly 
on its peculiar facts and the attention of the 
learned Judge does not appear to have been drawn to 
the other decisions of this Court and other High

(1) 1932 A I. R. (Lah.) 82. (4) (I9;{3) I. L. R. 14 Lab 457.
(2) 1934 A. I. K. (Lah.) 38. (5 ) 1925 A. 1. II. (Lah.) 690.
<3) 1932 Indian RiiHrigs 658, (6) (1927) 100 I. C. 735.

(7) 1927 A. I. E. 18 (All.) 419.
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Courts, in which the question had been considered
“ ore fully. GoBiiirsiBa:

There is no doubt that the consensus of authority 
in the other Courts in India is decidedly in favour of B"ationax

the view taken by this Court in the cases cited above.
The most recent case, in which the question has been T e k  C h a h d  i

considered at great length is Paramasi'oan Filial v.
Ramasami Chettiar (1) where a Full Bench of the 
Madras High Court held that in the suit of a, simple 
mortgagee where no personal relief subsists against 
the mortgagor and his properties, the Court has 
jurisdiction to order the appointment of a receiver.
The learned Judges, definitely dissented from the 
decision of the Allahabad Court, on which the observa
tions of Broadway J., cited above, were based, and 
they approved the contrary view expressed by Kumara- 
swami Sastri J. of their own Court in Ethirajulu 
Chetti V. Rajgopalachariyar (2), in which the case- 
law had been reviewed at great length.

The Calcutta High Court has consistently main
tained that it is competent to a Court to appoint an 
interim  receiver in suits on simple mortgages, where 
the interests of justice demand that such order should 
be passed. See Ghanislmm Misser v. Gobinda M oni 
D asi (3), Weather all v. Eastern M ortgage and  
Agency Co,, Ltd. (4), Rameshwar Singh  v. Chuni Lai 
Shaha  (5) and Kshitish Chandra Acharya C haudhry  
V, R a ja  Janhi 'Nath Roy  (6). The same has been 
held by the Bombay High Court, in Jaikissondas 
‘Gangadas v. Zenabai & K azi Mohamed Miya Bada 
Iliya  (7), and also in Burm a K h oojoo  Tha y. .Ma

a )  (1933)’ 1 - L . R . 56 Mad. 915 (F .B .). (4) (1911) 13 Cal. L. J. 405.
( 2 ) i- 52 Mad. 979. (5) (1919) I. h. R . 47 Cal 418, 424
<3) a9U2) 7..Cal.;W, N. 4̂52. . (.6) A. t  R . (CaL) 194.

(7) (1890) I . L . R ., 14 Bom. 431
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1934 Sein (1) and Sind Punjab National Bank, Karachi v.
QoBii^iKeH (2). Recently, the Allahabad High

V, Court also has held such an appointment to be valid
P u n ja b  in  Mahammad Ishaq v. Om PraJcash (3 ) ,  though i t

may be stated that the judgment in that case contains 
no reference to the earlier decisions o f that Court in 

Fek Car and J. Qohind Ram v. Jivala Per shad (4) and Makhan Lai 
V. Mtishtaq A li (5), where the contrary view had been 
expressed. The only other case which supports the 
contention of the appellants is Nrisingha Char an v. 
Rajniti (6), but if I may say v̂ îth great respect, the 
reasoning of the learned Chief Justice is based on 
certain assumptions wliich, as has been pointed out 
by the Full Bench of the Madras High Court 
in Paramasivan Pillai v. Ramasami Chettiar (7), 
cannot be sustained.

After careful consideration I am of opinion that 
in a suit on a simple mortgage the Court has jurisdic
tion to appoint a receiver to take possession of the 
mortgaged property and collect the rents and profits 
pending the disposal o f the dispute. Whether in a 
particular case the appointment should or should not 
be made will, of course, depend on its own peculiar 
facts and circumstances. On this point it is not 
possible to lay down a hard and fast rule, it may be 
stated, however, that in suits on simple mortgages, 
the Courts will not ordinarily deprive the mortgagor 
of possession. But where there has been serious de
fault in the payment of interest and the value of the 
mortgaged property has diminished, or the Court is 
otherwise satisfied that the interests of justice so de
mand, it will not hesitate to remove the mortgagor 
from possession/

(1) (1928) I. L. R . 6 Rang. 261.  ̂ ^  iT o T s i s T
(2) (1927) 102 I. C. 353. (5) 1927 A. I. R . (All.) 419,
(3) 1933 A. I. E. (AU.) 237. (6) 1932 A. I. E. (pat.) 360.

(7) (1933) I. L. R. 56 Mad. 916, 9^6, 048 (F .B .)j

S72 INDIAN LAW KEPORTS. [VOL. XVI



111 the present ca.se the learned eoimsel for the ap- 19H4
pellants confined his arguments to the question of 
jurisdiction only and did not urge anything agfiinst v.
the propriety of the order of the lower Court. Wâ ô ai

For the foregoing reasons, I would affirm the 
order of the lower Court and dismiss this appeal Avith Tek Chand J. 
costs.

A b d u l  R a s h id  J . — I  a g re e . A b d u l

A . N. C .
A f  'peal dism u se d .
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B efore Addison and B eckett JJ.

T H A K A R  SINGH ( P l a i n t i f e ) Appellant 1934
versus J ^ s .

BUT A  SINGH a n d  o t h e r s  ( D e f e n d a n t s )

Respondents.
Civil Appeal No 2033 of 1928

Custom— Succession— Rvle of Reversioji o f g ifted  pro
perty— when applicahle.

The land in suit was the self-acquired property of iN'. who 
died and was succeeded by J. Ms widow . J. gifted  the land 
to T. w ife of the appellant and daughter of the brother of 
the nest reyersioiier consenting to the g ift . On the death of 
T . without issiie, the land was mutated in favom* of J. who 
also died and was succeeded b̂ y her hnsband’ s reversioners.
T , S. the husband of T. brought the present suit on the 
grounds that the g ift  to her was absolute one, that the pro
perty was self-acquired and did not revert on Ms w ife ’s death 
w ithout issue to the donor’ s fa,mily, but that he was entitled to 
succeed to it as his w ife ’ s heir.

H eld, that the principle of reversion is, that in case o f a 
g ift  made to one of the members o f the douor*s fam ily  such 
g^ift enures for the benefit of the donee and his issue^ but the 
property reverts to the donor’ s heirs when there is a failure o f 
such issue.

. '-C' ■


