
FULL iENGH.

T O L . X V I]  LAHORE SERIES. l7 B

Oct. 19.

B efore Y oung C. Bhi.de and Din. Mohaw.niad JJ.
G F R B A K H S H  SIT^TGH a n d  a n o t h e r  ( P l a i n t i f f s )

Appellants 
iiersus

BAT^DAB 8 IM G H  a n d  a n o t h e r  ( D e f e n d a n t s )  

R-espoiidents.
Civil Appeal No. 1919 of 1932.

Ffovincial Insolvency  Act, V o f 1920, Sections 28 (2), 
68 : Sale hy R eceiver— whether subject to right o f pre-em p­
tion— Pv'/ijrih Pre-em ption A ct, I  o f 1913, Section 3 (5) (a).

Held, that tlie act of an Official Receiver in selling tlie 
property of an insolvent is mot an act in execution of the order 
of a Court, and is, therefore, subject to tlie right o f pre­
-emption.

Sheoharan Singh v. Kulsum-un-Nisa (1), Basava Sanka- 
ran v. Gampati Anjaneyulu (2) and M. T. T. K. M. M. N.. 
Venliataohelan Chettyar .v. M. T. T. K, M. M. S. M. A. R.
MuTugesan (3), relied upon.

Second A f fe a l  from the decree o f Bhagat Jagan 
Nath. District Judge, SialTcot, dated 8th May 1932, 
reversing that of M ian Mohammad A slam, Subordi­
nate Judge, 2nd Class, Sialhot, dated 19th Novem­
ber 1931, and dismissing the plaintiffs^ suit.

M . L .  P uri and M eh r  C h a n d  Su d , for Appel­
lants.

N a w a l  K ishore , for Respondents.

The judgment of the Full Bench was delivered 
by—

Y oung C. J .— This appeal arises out of a suit 
for pre-emption o f certain land institifted by one- 
Gurbakhsh Singh. The vendor was a Receiver ap

(1) (1927) I .L .R . 49 All. 367 (P .O .). (2) (1927) I.L.R. 60 Mad. 135 (F.B.) 
(8) (1931) I . L. R. 9 Rang. 231 (F.B.).
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1934 pointed in, the insolvency of the owner of the land.
Gitr̂ hsh vendee disputed the right of the plaintiff to claim

Singh pre-emption on the ground that the sale by the
Eeceiver was a sale in execution of an order of a Civil i»AiBAE Singh. •  ̂ o
Court within the meaning of section 3, sub-section
(5) (a) of the Punjab Pre-emption Act o f 1913.
P’̂ ventually the point came before two of ns sitting
in Division Bench. The matter appearing to be of
importance and not concluded by the autliority o f any
judgment of this Court, we requested the Chief
Justice to appoint a Full Bench.

Mr. Nawal Kishore argues on behalf of the 
respondents that a. sale by the Receiver is a sale in 
execution of an order o f a Civil Court and, there­
fore. free from pre-emption. W e have, therefore, to 
decide whether such a sale is a sale in execution o f 
an order of a Court or not,

The Receiver is, under section 56 o f the Pro­
vincial Insolvency Act, appointed by the Court. By 
the same section the property o f the insolvent vests 
in the Receiver. Section 59 of the same Act gives 
certain powers to the Receiver. One of these is the 
power to sell any part o f the property o f the insol­
vent. That he may do without leave o f the Court. 
The same section gives him authority to do other 
things only by leave of the Court. By secjtion 68 
any person aggrieved by the action o f the Receiver 
has a right to apply to the Court and the Coui’t may 
affirm, reverse or modify the act or decision com­
plained of. It appears to us, therefore, that the act 
o f the Receiver in selling the property of an insol­
vent cannot .be said to be an act in execution o f an 

"order of the Court. I f  it were such an act, there 
would then appear to be a right o f appeal to the 
Court from its own order. It is argued, however,



■'that the act of an officer appointed l)v- the Court is 19S4:
the act o f the Court itself; that indeed the Eeceivev o-omI khsh
is the agent and the Court is the principal in any Singh

transaction by the Receiver. We cannot agree. Singh
is not true to say that the act of every person ap­
pointed by a superior authority is the act, of that 
superior authority. It depends upon the tei'iiis of 
the appointment and the authority given to the 
person appointed. The Receiver is ap]3ointed by the 
'Court, but the power of sale is conferred upon 
him by the statute and not by the Court. Further, 
under section 28 (2) o f the Provincial Insolvency 
Act the whole of the property of the insolvent vests 
' in the Court or in a Receiver as hereinafter pro­
vided,’ The property vests in the Court if the Court 
'does not appoint a Receiver, but, if  a Receiver is ap­
pointed, it vests in him. It appears to us, there­
fore, that the proper construction o f all the relevant 
sections in the Act makes it clear that the Act does 
not make the sale of the property o f an insolvent by 
the Receiver, a sale in execution of an order o f the 
Court within the meaning of section 3, sub-section 
(5) (a) o f the Punjab Pre-emption A ct o f 1913.

W e are confirmed in our opinion on this point 
by a consideration o f the judgment of the Privy 
Council in Sheobaran Shigh v. Kiilsim-un-Nisa (1 ).
The High Court at Allahabad decided that the sale by 
•an official assignee was an involuntary sale carried 
out against the wishes of the true owner by a Court 

' ^nd that therefore the right of pre-emption did not 
«,pply. Their Lordships o f the Privy Council, how­
ever, took the ppposite view, holding that the officigtl 
assignee took the property o f the bankrupt exactly as^
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(1) (1927) I. L . R. 49 AIL 867 (P, 0-).



it stood when in possession of the insolTent with all 
Gtjebakhsh its adva.iitages and burdens. Their Lordships werê  

SraGH considering the Punjab Pre-emption Act; but
SAiiDAK- ‘Singh, they did decide that ;i sale by a;n official assignee was 

not fa. sale by the Court.
The sajae point n,rose iii B a s a v a  Sankarm ^  y. 

Garafati Anjanetpihi (1). A Full Bench -of five 
Judges of the Ma.dnis High Court decided, (one 
learned Judge dissenting) that .-i sale by an Official 
Receiver in insolvency was not trjinsfer by opera­
tion of law or by, or in execution of, a decree or order 
of M Court.

In the case of M. T. T. K. M. M. N.
Ghelan CheMyar v. M... T. T. K, M. M. S, M. A. R. 
Murugesan (2) a Eiill Bench of the Rangoon High' 
Court decided that a sale of firopertv by a Beceiver' 
was an act of the Re(,;eiver withiii ,̂ e<̂ tioii 6!̂  fif the- 
Provincial Insolvency Act.

We, therefore, answer the question referred to 
us as follows;— The act of an Official Receiver in 
selling the property of an insolvent is not an act i.n 
execution of the order of n Court, arid is, therefore, 
subject to the right of pre-emption. The case will 
now go back to the Division Bench for disposal ac­
cording to law.

A . N. C.
Reference answered in the negative.

176 IN-DI.AN LAW reports. [VOL. XVI

(1) a.927) I. L. E. {>() Mad. 136 (F. B .),
(2) <1931) I. L. R. 9 Rung. 381 (F . B .).


