
Judge for decision in accordance with law. It will be 1934:
open to the judgment-debtor, if  so advised, to support Moti Riu- 
the ultimate decision o f the executing Court on any-of B iwait Chand 

the points which had been raised by him before that Dh^na
Court but had been decided against him. Having re- Singh-

gard to all the circumstances of the case and the fact S a v e l i  B am. 

that the question was not free from difficulty I would T e e  Chahd J .  

leave the parties to bear their own costs in all Courts.

A b d u l  E a s h id  J .— I  agree. Abdul
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A'pijeal accepted.

E ashid J.

APPELLATE GRIMINAL.
. Before Hilton J.

MUHAMMAD QASIM KHAlSf—Appellant. ^
versus April 19.

T h e  CR OWN— Respondent.
Criminal Appeal No. 1438 of 1933.

Criminal Procedure Code, A ct V of 1S98, Sections 188,
■o37: Trial for offences conimitted. at Kahiil, heyond the limits 
of British India— Sanction of Local Government signed, and 
'placed, on record before the trial ended— Accused not Taising 
nny objection till the very close of the proceedings— Defect—
■whether fatal.

Wliere an accused in a criminal case relating’ to ofiences 
committed at Kabul, beyond t ie  limits of British India, does 
not raise any objection as to the jurisdiction of the trial Court 
till the Terjj- end of the proceedings^ and tlie sanction of tlie 
T.ocal Government required bj'- Section 188, Criminal Proce­
dure Code, is signed while the trial was proceeding*, and is 
l)laced on tlie record of tlie case before the tiial ends—

Held, tliat the absence of the req^iired certificate during 
tlie earlier stages of the trial was not a fatal de-feet, b"J.t. a 
mere irregnlarity curable under section 537 of the Co^e.



74 INDIAN LAW REPORTS. VOL. X V I

M u h a m m a d

Qasim Khait
V,:

T h e  Cr o w w .

1934

H i l t o n  J .

Sliahmir Khan y . The Empress (1), Roda v. The Empress
(2), and Fateh Din v. Emyeran (3), followed.

Other Cases discussed.

A'pyeal from the order of K . S. Mian Hakim Din,
Magistrate, 1st Class, eaiercising enhanced foivers 
under Section SO, Criminal Procedure Code, Attoch, at 
Cam fbellf‘W\ dated 30th October, 19S3, convicting 
the a2:>2}elkmt.

B a r k a t  A l i >  fo r  Appellant.
D. C. E a l l i , for the Government Advocate, for 

Respondent.
H il t o n  J.— This is an appeal by Khan Sahih 

Mohammad Kasim who has been convicted by tHe 
Additional District Magistrate o f Attock and sentenc­
ed to rig’oroiis imprisonment for five years and a. fine 
of Rs. 1,500 under section 409, Indian Penal Code, 
and to rigorous imprisonment for three years and a 
fine of Rs. 1,000 under section 466, Indian Penal Code, 
the sentences of imprisonment running concurrently.

The appellant was employed as an Accountant in 
the British Legation at Kabul until he went on leave 
on 4th February, 1933. The charge relates to the 
forging o f account books which it was his duty to 

, keep and the embezzlement of money by him at Kabul 
in respect of the Legation accounts for August and 
September, 1932.

The appellant being a native Indian subject of 
His Majesty and the charge having related to an 
offence said to have been committed at a place without 
and beyond the limits of British India, he could be 
dealt with under s'ection 188, Criminal Procedure

(1) 35 p . R . (Or.) 1888. (2) 30 P . R . (Or.) 18S9.
(3) 4 P. R . (Cr.) 1902.



Code, at Campbellpur, if the Political Agent certified 1934 
that the charge ought to be enquired into in British 
India or i f  there is no Political Agent for the territory Qasim 
in question if the sanction of the 'Local GloYernment Ceown
was forthcoming. — 1

The appellant was arrested on 27th March, 1933, J.
in the Attock District and brought before the Addi­
tional District Magistrate on 28th Marcli, 1933. On 
26th April, 1933, the Additional District Magistrate 
began to record evidence in the presence of the 
accused. On that day a certificate containing the 
required declaration was produced in the Court 
which certificate had been signed on 13th April, 1933, 
by His Britannic Majesty’s Minister at Kabul. The 
Additional District Magistrate has held, and his 
finding on this point has not been disputed before me 
on behalf o f the Crown, that His Britannic Majesty's 
Minister at Kabul is not a Political Agent within 
the definition to be found in the General Clauses Act,
X  of 1897.

A fter recording some of the prosecution evidence 
and examining the accused, the Additional District 
Magistrate framed a charge against the appellant on 
1st May, 1933.

On 15th May, 1933, the sanction of the Local 
Government required by section 188, Criminal Pro­
cedure Code, was signed. It was in due course for­
warded to the Additional District Magistrate of 
Attock and placed on the record o f  the trial before 
the trial ended, but on what exact date is not recorded.

The prosecution evidence was closed bn 8th June,
1933, and the defence evidence on S7th June, 1933, on 
which date a written vstatement of the appellant was 
also placed on the record. On 11th July^ 198% . tM
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1934 Public Prosecutor asked for an amoiidinent of the
Muhammad wording of the charge and this was done on that date.
Qasim Khan The appeHaiit did not require that any prosecutioii
T h e  Ceown should be recalled or that imj further oppor-

----- - tiiiiity for calling defence evidence should be given to
Hiltqi^ J. consequence of the amendment of the charge.

The Additional District Magistrate, therefore, ad­
journed the case for arguments to 28th July, 1933. 
On, 24th July, 1933, however, the apjiellant ma’de an
objection that the pixiceedings taken a,gainst him in
tlie Court of the Additional District Magistrate were 
without jurisdiction for want o f sajiction o f tlie Local 
Government. In doe course tlie Additional District 
Magistrate heard arguments and ga-ve judgment. In 
the course of his judgment he oveiTuled the aforesaid 
objection of the appellant. Tlus objection has again 
been raised in the appeal before me.

In Shahmir Khnn v. The Em/press (1), it was 
held that tlje absence of a, certificate under section 
188, Criminal Procedure Code, v̂ ’aa not a. fatal defect 
but was cura]3le under section 537, Criminal Pi'oce- 
dure Code, as a mere irregula.rity analogous to a 
defect of venue and tliat it was not a defect of jui.iS'- 
diction. In that case the objection to the absence of 
the certificate was taken after conviction in the trial 
Court and it was remarlved by the learned Judges 
that “  the case would be different in its circunistances 
if  the objection liad been taken before the enquiry 
commenced or even before the trial of the case upon 
the accused pleading not guilty to the charge.”

This aiithority vv̂ as followed in Roda v. The 
Empress (2) and Fateh Din v.. The Emperor (3). It

a) 35 p. R. (Gr.) 1888. <2'l 30 P. R . (Gv.) 1BS9.
'3)  ̂ P. R , (Cr.) 1'002.



Hilton- J,

was distinguished in Qtieen-Eriipress t . Mastana (1), 1934
Ram Charem y . Crown (2) and B-iita Singh v. Croum
(3), wliicli were cases where committal proceedings Qasim Ehan

had taken place without a certificate, but where an Ceow\*.
objection was raised at the heghming of the trial in 
the Sessions Court. These cases- therefore, fell 
within the exception contemplated by the aboYe 
quoted wOrds of Sliahniir Elian v. The Em.press (4),
“ i f  the objection had been taken before the trial 
connnenced.’ ’ In these cases the objection having 
been taken before the Sessions trial commeneefl the 
absence of a certificate was held to be fatal.

None o f these cases is exactly on all fours with 
the present case where the objection has fceen taken
towards the close of the trial and more than two 
months after the Local GoYernment had signed the 
requisite sanction.

The authorities Queen-Empress y . Kathcifef'umal
(5), Queen-Emfress v. Ram Siindar (6) and Emperor 
V. Narain (7), which haYe been cited before me are 
equivalent in all material respects to Queeji-Em-jrress 
Y.  Mastana (1), and take the question no further.

In Emferor v. Kali Charan (8), there was this 
difference that a certificate had been produced tYv*o 
days before the order of committal was made, the 
objection being taken at the trial before the Sessions 
Judge. It was held that a certificate is a prelimi­
nary requisite to the holding o f an enquiry. This 
dictum of a Single Judge appears to me to be in con­
flict with the authority o f Shahmir Khan y - Th&

(1) 11 P. R . (Or.) 1899. (o) (18S0) I. L. R . 13 Mad. 423.
(2) (1924) I . L. R . 5 Lah. 416. .(6) (1897) I. L. R . 19 i lL  1^9.
(3) (1926) I. L. R. 7 Lah. 396. (7) (1919) I. L. R . 41 All. 452.
(4) 35 P . R . (Or.) 1888. (S) (1902) I. L. E . 24 A it SSff.
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XUHAMMAD
Qastm K han

V.

The Oroww. 

H ilton J.

1934 Empress (1), which I must follow, to the effect that 
the defect is a defect curable under section 537,- 
Criminal Procedure Code. Moreover, the objection 
having in this Allahabad case been taken before the 
trial in the Sessions Court may be considered to have 
been taken in time which also differentiates it from 
the circumstances of Shalnrdr Khan v. The EmfTsss 
(1).

The Bombay and Sind authorities have held for 
the most part that if  the certificate is obtained after 
the enquiry has begun but before the framing of the 
charge and before the commencement of the tiial after 
the cliarge, the defect can be cured under section 537, 
Criminal Procedure Code [see Kin per or v. Mahamad 
BuJcsh (2), Em'peror v. Sahharam (3), In re Ram- 
bharthi Hirabarthi (4) and Alihhoy Jivraj v. E'm/peror
(5)]. These authorities, however, disagree with the 
authority of Shahmir Khan v. The Empress (1), which 
lays down that even when no certificate is produced 
up to the close of the trial the defect is curable under 
section 537, Criminal Procedure Code, and that the 
matter to which regard must be had in seeing whether 
the defect is actually cured or not is at wliat stage the 
objection was taken.

This last mentioned principle is certainly that 
which accords with the wording of section 537, 
Criminal Procedure Code. x\ccepting the view laid 
down in SlUhmir Khan v. The Empress (1), that the 
absence of a certificate is curable under section "'37, 
Criminal Procedure Code, the next point to be deter- 
inined under that section is whether or not this 
absence has in fact occasioned a failure of justice,

(T) 35 P. R . (Or.) 1888  ̂ ' ” (3^ ’W l W  L. E . 'm .
(2) (1906) 8 Bom. L. R. .507. (4) (1923) I .  L . E . 47 Bora, 907.

(5) 1925 A. I. R . (Sind) 88.



.and in detGrmming this point “ the Court shall have 1934
regard to the fact whether the objection could and Muhammad

should have been raised at an earlier stage of the Qasim K han^
proceedings.”  c^ wk.

Now, in the present case the appellant did not -----
raise an objection until the very end of the proceed- 
ings, but if, in fact, he was prejudiced by the absence 
of a certificate he could and should have raised his 
objection at the time when the absence of a certificate 
was in fact prejudicing him. It cannot reasonably 
be said that the absence of a certificate was prejudic­
ing him after 15th May, 1933, because by that dite a 
certificate o f the Local Government was in existence.
If,, therefore, he was prejudiced at all, he was pre­
judiced before 15th May, 1933, but he raised no ob­
jection before 15th May, 1933, and no reason has been 
adduced why he could not and should not have done 
so, if  in fact he was being prejudiced by the absence 
of a certificate before 15th May, 1938.

For these reasons I  am constrained to hold that 
the absence of a certificate between 27th March, 1933 
(the date o f the appellant’s arrest) and 15th May,
1933, was a defect curable under section 537, Crimi­
nal Procedure Code, and that having regard to the 
omission to raise any objection to its absence before 
15th May, 1933, no failure o f justice was occasioned 
by the absence of the certificate between the above" 
mentioned dates and that the defect is thus cured by 
section 537, Criminal Procedure Code. I , therefore, 
reject this ground of appeal.

[H is Lordship then dealt with the facts of the 
case and dismissed the

dismfissed.
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