
For the foregoing reasons I am of opinion that the 9̂34 
decision of the learned Judge in Chambers is correct 
and must be upheld. In this view of the case it is not "o-
necessary to consider the further question decided by 
the learned Judge whether the plaintiff had acquired Tek Chaxb J. 
an indefeasible right to the land by adverse possession.

I would accordingly dismiss the appeal, bnt 
having regard to all the circumstances would leave 
the parties to bear their own costs.

D in M oham m ad J . - J  agree. M o h a m m a d  -T.

P. S.
A ffea l  dismissed.
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LETTERS PA TENT APPEAL.

Before Tek Ghand and. Ahdt/l Rashid JJ.
M O T I  R A M - D I W A N ' C H A N D  ( D e c r e e - h o l d e r )  1934 

THROUGH B E L I  E A M  ( A s s ig n e e )  A p j^ e lla n t 
versus

DHANNA SIISrGH-HAVELI EAM 
( J u d g m e n t -d e b t o r ) Respondent.

Letters Patent Appeal No. 41 of 1933.

Civil Procedure Code, A ct V of 1908, Order X X I ,  tule 
16: Transfer of Decree— after it has heeii sent for executio'ti to 

■ another Court—‘Application for ea'eoution hy assignee— to 
iphich Court to he ■made— Waive)— if application /.? made to 
wrong Court without objection.

A decree obtaiiiecl from the Court oi; tlie S-eiiior Sxiborrli- 
nate Judge of Amritsar against a firm of Hafizabad, district 
Grxijranwala, was transferred far ese(?utiou to the Court of tlie 
Subordinate Judge at Hafijxahad. After an iiifructuous ap
plication for execution the decree-liolder assig’nefl the decree to 
B. R . and the latter appHed to the Gourt at Hafizahad for 
'execution reciting; the fact of the assignniejat to him. On ISth 
I'ebruary, 1925, the Court isaued notice to the judgment-^eb|or 
and the latter appeared before the Court and m sed numeroms



otjectious, Init nuiie to the jurisdiction of tiie Ooiirt to enter- 
Moti Ka.m- tain tlie application under Order X X I , rule 16, nor was tbis 

Diwaw Chand otiection raised in subsequent execution i)roeeeding\s until

Dhama 1929-
Singh- 'Held, tliat wiiere a decree is transferred by assignment 

Havelt R am. in writing tlie transfei'ee nuisi uuder Order X X I , rule 16, apply 
for eseeution oi; tke decree to tiie Court wliicli passed it, even 
tlioug’li tliat Court had transferred tlie decree for execution to 
anotlier Court before tlie assigiiment, and notwitlistanding tlie 
provLsions of section 42.

Held however, tliat tlie failure to apply to tli,e Court wliicli 
liad passed the decree was not fatal to the exercise of the 
jurisdiction of the transferee Court, as defect in procedure 
may be waived and the pai'ty who lias acquiesced in the trans- 
feree-Court exercising- its jurisdiction in a wrong’ way cannot 
afterwards turn round and challeng'e the legality of the pro
ceeding's.

Jan^ Bahadur y. Bank of 'Uypev India, Ltd. (m Liquida
tion) (1), and Shailendrnnath Gosh v. Svrendmnath l)e  (2)» 
relied upon.

Sheo Narain Singh, v. Hurhntns Lall (3), and Amar 
Chundra Banerjee v. Gum Prosutino MuJcerjee (4), dis" 
tinguished.

Letters Patent Appeal from the judgment passed 
by Torfp J . in C. A- No. 177 of 1931 on 18th 
1931, affirming that of Laia Jaswant Rai Taneja,. 
District Judge, Gujranwala, dated 3rd November^ 
1930 {who affirmed that of Sheikh Ijaz Ahmad, Sub
ordinate Judge, Hafizabad, dated 3rd October, 1930), 
dismissing the assignee's apjplioation for execution.

Mukand Lal P uri, for Appellant.
J. G. Seth i, for Respondent.

Teic Chanb J. Tek Chand J.— On the 26th o f March, 1923, firm 
Moti Eam-Diwan "Chand of Amritsar obtained a
(1) (1928) I. L. R. 3 Luck. 314 (P.O.). (3) (1870) 14 W. R . 65.
(2)'(193;)) I. L. R. 57 Cal. 1137, 1141. (4) (1900) I. L. Tl. 27 Cal. 488.,
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moiiey-decree against firm Diianna Singli-HaYeli Earn' 1984:
o f Hafizabad, district Giijraiiwala., from, the Coiirt of MotTeam- 
tlie Subordinate Judge at Amritsax. In December, D i w a n  G h a n d ^

1923, on the decree-h.cider’s application, tlie Court at Bĥ inna
Amrit.sar, transferred the decree for executioai in the Sotgh:-
Giijranwala district. The certificate of transfer was B̂ a-veli Bam»: 
duly presented before the District Judge, Gujran- Tek Chanb 
wala, who assigned the case to the Court of
the Subordinate Judge at Hafizabad, where the 
iudgment-debtor resided. On the 15th of May,
1924, the Subordinate Judge, Hafizabad, issued a 
warrant for attachment of certain moYeable property 
belonging to the judginent-debtor. The attachment 
was duly effected, but before the property could be 
sold the proceedings were consigned to the record 
room oil the 18th of December, 1924.

On the 14th of February, 1925, the decree-holder 
assigned his rights in the decree to one Beli Ram of 
Hafizabad. Two days later, on the 16th of Pebruary^
1925, Beli Ram (assignee) presented an application 
for execution of the decree in the Court at Hafizabad, 
reciting the fact of the assignment o f the decree to 
him and praying that it be executed against the pro
perty of the judgment-dehtor. The Subordinate 
Judge, Hafizabad, issued notices under Order X X I, 
rule 16, to the decree-holder and the judgment-debtor.
On receipt o f this notice, the judgromt-debtor appear
ed before the Court on the 5th o f March, 1925, and 
raised numerous objections to the execution o f the 
decree. It is not necessary to set out these objections' 
in detail here as they are not material for the purposes 
o f this appeal. It is important to note, howeyer, that 
no objection was raised at that time on the ground that 
the Hafizabad Court had no jurisdiction *to entertain
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the application of the assignee for execution of the
M oti R a m - decree, as the assignee had not obtained beforehand an 

Biwan Ghawd under Order X X I, r'ule 16, Civil Procedure Code, 
Bhanwa from the Court at Amritsar, which had passed the

F Hafizabad Court started an enquiry into
1 ‘ ’ the objections which had been raised by the judgment- 

Tek Chan-d J. debtor and after some proceedings the case was con
signed to the record room on the 2nd of May, 1925.

Two years later, on the 18th of May, 1927, Beli 
Ram again applied at Hafizabad for execution, and 
notice of this application was duly served on the 
judgment-debtor, but he failed to appear. These pro
ceedings, however, proved infructuous.

On the 23rd July, 1928, the assignee presented an
other application, this time praying for the arrest of 
the j udgment-debtor as well as for attachment of Ms 
property. The j udgment-debtor was arrested in due 
course and produced, before the Court, when he ex
pressed a desire to apply for adjudication as insolvent, 
and the usual order under Order X X I , rule 40, releas
ing him on furnishing security, was passed. Nothing 
further appears to have been done and the proceedings 
were again “ filed as incomplete,”  on the 18th o f Sep
tember, 1928.

Finally, on the 10th of November, 1928, the 
assignee applied for the fourth time, and repeated his 
prayer for arrest of the judgment-debtor and attach
ment of his property. < The j udgment-debtor was 
again arrested and the Court ordered his detention in 
the Civil Jail for a period o f six months. Ifn the 
meantime some property of small value, belonging to 
the judgment-debtor, had been attached and sold, and 
the -isale-proceeds were ordered to be applied towards 
the satisfaction of the decree. _ In the course of these
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proceedings, on the 22nd of January^ 1929, written 1934
objections were filed on behalf of the judgment-debtor M o ti Eam- 

against his arrest, These objections also are not C h a n d

material for the purposes of this appeal and it is not DnijwA
necessary to mention them here. While an enquiry Singh-
into these objections was proceeding, the judgment- Ram.
debtor filed another application on the 22nd of Tek Châ d̂ J. 
February, 1929, in which it was urged for the first time 
that the entire proceedings in the Hafizabad Court 
during the preceding four years (February, 1925, 
to February, 1929) were ulttn vires and void, as the 
assignee had not obtained beforehand an order under 
Order X X I , rule 16, from the Court at Amritsar, 
which had passed the decree, recognizing the assign
ment and permitting him to execute it against the 
judgment-debtor. The Subordinate Judge, Hafizabad, 
proceeded to try together both sets of objections, rais- 

. ed in the applications of the 22nd of January and the 
22nd of February, 1929, and after a lengthy enquiry 
passed an order overruling all objections raised in the 
first application, but upholding the one as to want of 
jurisdiction by reason o f non-compliance with the 
“  imperative provisions of Order X X I, rule 16.”  He 

accordingly dismissed the assignee’s application for 
execution. On appeal the District Judge affirmed the 
decision o f the executing Court. The assignee filed a 
second appeal in this Court but it was dismissed, the 
learned Judge in Chambers agreeing with the Courts 
below, that in the absence of an order by the Amritsar 
Court imder Order X X I, rule 16, the Court at Hafiza
bad had no power to execute the decree at the instance 
of the assignee and, therefore, thfe entire proceedings 
in that Court from February, 1925, onwards were 
vltra vires and illegal. He, however, g ra ted  a certlfi-
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1934 cate to the assignee that it was a fit case for a further
iloTi Bam- under clause 10 of the Letters Patent. The

,.Biwan Chand assignee appeals.
Bhawna Before us Mr, Mukand Lai Puri for the appellant
Singh- has assailed the judgments of the Courts below on three

iiA\ELi ivAM. jJq firstly, that tlie lower Courts
T bk  C'hand  J . have erroneously assumed that under the law an a p »  

plication by the assignee of a decree for execution can 
be made only to the Coiirt which had passed the decree, 
eten though that Court had transferred the decree for 
execution to another Court before the assigmnent. 
Secondly, it is urged that, even if it be lield that this 
was a necessary preliminary to an assignee taking out 
execution of the decree and the transferee Court could 
not entertain his application direct, the judgnieiit- 
debtor in this case must be taken to have “ ;w,aived ”  
the objection, having regard to the fact that execiitioa 
proceedings had been going on against him at llafiza- 
bad for more than four years before the plea was 
raised. Thirdly, counsel argues, that the judgnicnt- 
debtor not having raised this objection in the course 
of the proceedings on the earlier applications for 
execution, he is barred from ra,ising it now by the rule 
of constructive res, jtidioata ”  enunciated in Expla
nation IV  of section 11, Civil Procedure Code, the 
principles of which have been held applicable to execu
tion proceedings.

After hearing Mr. Puri at length, I have no doiibt 
that the first contention has no force. The statutory 
provision governing the matter is to be found in Order 
X X I, rule 16, Civil Procedure Code, which lays dowil 
th£it where a decree is transferred by assignment in 
writing or by operation o f law, the transferee may* 
apply for execution of the decree to the Court which
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fcissed it and the decree may be executed in the same 1934
manner and subject to the same conditions as if  the MotTram-
application were made by such clecree-holder. I f  this i ’hand

he read with the defmition o f the expression the Bhanna '
Court which passed the decree ”  as given in section 37̂  Singh^
there seems to be no donbt that the proper Coiirfc to 
■which the application should have besn made was the Tek Chand J. 
Court o f the Subordinate Judge at Amritsar. Mr.
Puri refers to section 42, which lays down that the 
Court executing a decree sent to it shall have the same 
powers in executing such decree as if  it had been 
passed by itself. I do not think, howe-ver, that this 
section overrides the plain v\̂ ords of Order X X I, rule 
16. On the other hand, it seems to me that section 42 
is subject to Order XXI,, rule 16. On this point there 
is a volume of authority both under the old Code of 
.1882 as well as the present Code. The first conten
tion fails and must be rejected.

On the second point, the leading cases under the 
earlier Codes were S7ieo Narain Singh v. Hiirhiins Lall 
(1) and A mar GJitmdra Banerjee v. Gum Prosmmo 
'M u h er jee  (2). In those cases it was held that an ap
plication by the transferee of a decree for execution, 
after substitution of his name, could be entertained 
onty by the Court which passed the decree and the 
Court to which the decree had been transferred had no 
jurisdiction to entertain it, and that this was not an 
irregularity Avhich could be cured by section 578 of the 
Code of 1882. In those cases two grounds were given 
in support of this conclusion. Firstly, it was pointed 
out that under section 285 of the Code of* 1859, as weE 
as under section 232 of the Code pf 1882, which were 
the statutory provisions dealing with the matter ;then

nw i870 ') 14 R. 65. (1900) I .  £ 7 ^ .,  27. Cal. 488,:-,,. /
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1934 ill force , a discretion had been given to tlie Court 
Mo^Tram- “ which had passed the decree ” ■ to grant or refuse 

Diwast Ohand the application for execution made by a transferee of 
' Uhanna Those sections provided that " the trans-

SiNGH- feree may apply for the execution of the decree to the 
ITaveli Eam. passed it and if  that Court tJiinks fit, the

■Tbk Chand J. decree may be executed/’ It was accordingly held 
that the discretion, having been conferred specirically 
on a particular Court, no other Court could possibly 
have jurisdiction to entertain the application of thei 
transferee of the decree for substitution and permis
sion to execute it. This argument, however, no longer 
holds good, for in rule 16 of Order X X I  of the Code of 
:1908, which has replaced the old section 232, the words 
“ if that Court thinks f i t a , r e  not to foe found. 
Under the law as it stands now, the Court has no dis
cretion in the matter, and the assignee of the decree is 
entitled to execution as of right, provided, the other 
conditions mentioned- in the rule liâ ve been satisfied. 
This part of the reasoning of the decisiona above re
ferred to has, therefore, become obsolete,

The other ground on which the decision proceefled 
was brought out prominently by Markby J. iii fSh/̂ o 
Naradn Sinrfh v. Hurhuns Lall (1), as follows :—■

" It would lead to the greatest of difficulties if in 
one Court one party was recognised aa being the holder 
of, and having the control over, a decree and at the 
same time in another Court another ]\arty was recog
nised as being in that position.”

The same argument was used by some of the High 
Ĉ Q̂urts in interpreting in a similar way section 234 of 
the Code of 1882, which laid down the procedure for 
execution of a decree against the legal representative 

a ) ,(lS70) 14 W. R. 65.



of a j n dgment-debtor, who had died before the satis- 1̂ 34
faction of the decree. In that section also, it was pro- 
vided that the application to execute the decree against Biwak Chand 
the legal representative of the deceased judgment- DiiIjjna "
debtor should be made “ to the Court which passed it .”  Singh-
That section has been replaced by section 50 of the 
present Code, the phraseology of which is, so far as Tek Chand J.
this matter is concerned, identical with that of the 
repealed section. In several cases decided in India it 
had been held that an application under these sections 
can be made only to the Court which had passed the 
decree and that the Court to which the decree had been 
sent for execution was not competent to entertain it 
and make an order of execution against the legal re
presentative. It was further held that if  such an 
order had been made by the latter Court it would be 
without jurisdiction and that the irregularity could 
not be waived. This matter, however, has been set at 
rest by the recent pronouncement of their Lordships of 
the Privy Council in Jang Bahadur v. Bank of V'p'per 
India {in Liquidation) (J), where it has been ruled 
that, an application under section 50 must be made 
to the Court which had passed the decree, but i f  this 
was not done and the application had been presented 
to the Court to which the decree had been transferred 

,and no objection had, been taken, the defect was one of 
procedure and not of jurisdiction and might be waived.
Their Lordships specifically ruled that the jurisdiction 
o f the transferee Court over the subject matter con
tinued as before, and the mere fact that a certain pro
cedure had “ not been complied with wa?s not fatal to 
the exercise o f that jurisdiction buj> that it was merely 
a defect in procedure which might be waived and Xhe

CD (1928) I li. E. 3 Liaok. 314 (P.a). ~ ~ ~

VOL. X V I] LAHORE SERIES- 71



1934 party who liad acquiesced in the Court exercising this 
M oti E am - jnrisdiction in a wrong way corild not afterwards turn 

Diwak Chand round and challenge tlie legality of the proceedings.”  
Dhanwa seems to me that these observations ap'ply fully to 
Singh- cases under Order X X I, rule 16, the wording of wliich 

H aveli Eam. point is, as already stated, analogous to that
iT e k  C h a n d  T. of section 50.

It follows from the foregoing discussion that 
neither of tlie grounds on wlrieh. tlie decision in S'hfo 
Narain Singh v. Ilnrh-ims Lall (1), or A mar ('Imnrlra 
Banerjee v. Guru Prosnnno Mukei-jce (2), was founded 
hold good any longer.

Recently tlie Calcutta Higii. Coui-t in Shailendra- 
nath €4o.% v. Syre-ndramth Do (3), followiiig the deci
sion of the Privy Council in JaiKj Bahadur y. Bank of 
U ffer  India (4), cited ai:)ove, lias held that where 
substitution under Order X X I, rule 16, is made by the 
transferee Court it wa.s merely an, irregularity which 
may be waived by acquiescence, an.d that when this has 
been done, the party acquiescing cannot turn round 
and question the jurisdiction of the executing Court.

On the facts there can be no doubt that i,n the case 
before us the respondent judgment-debtor had deafly  
waived the o1)jection. The second contention o f the 
ap]3ellant jnust, therefore, prevail.

In this view of the case it is not necessary to 
decide the third point as to whether the objection is 
barred by the rule of constructive judieaM :

I; would aecc^rdingly accept this appeal, set aside
4.he judn’meBt of the learned Judge in Chambers and 
of the District Judge and remit the case to the Bistrict
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Judge for decision in accordance with law. It will be 1934:
open to the judgment-debtor, if  so advised, to support Moti Riu- 
the ultimate decision o f the executing Court on any-of B iwait Chand 

the points which had been raised by him before that Dh^na
Court but had been decided against him. Having re- Singh-

gard to all the circumstances of the case and the fact S a v e l i  B am. 

that the question was not free from difficulty I would T e e  Chahd J .  

leave the parties to bear their own costs in all Courts.

A b d u l  E a s h id  J .— I  agree. Abdul
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A'pijeal accepted.

E ashid J.

APPELLATE GRIMINAL.
. Before Hilton J.

MUHAMMAD QASIM KHAlSf—Appellant. ^
versus April 19.

T h e  CR OWN— Respondent.
Criminal Appeal No. 1438 of 1933.

Criminal Procedure Code, A ct V of 1S98, Sections 188,
■o37: Trial for offences conimitted. at Kahiil, heyond the limits 
of British India— Sanction of Local Government signed, and 
'placed, on record before the trial ended— Accused not Taising 
nny objection till the very close of the proceedings— Defect—
■whether fatal.

Wliere an accused in a criminal case relating’ to ofiences 
committed at Kabul, beyond t ie  limits of British India, does 
not raise any objection as to the jurisdiction of the trial Court 
till the Terjj- end of the proceedings^ and tlie sanction of tlie 
T.ocal Government required bj'- Section 188, Criminal Proce
dure Code, is signed while the trial was proceeding*, and is 
l)laced on tlie record of tlie case before the tiial ends—

Held, tliat the absence of the req^iired certificate during 
tlie earlier stages of the trial was not a fatal de-feet, b"J.t. a 
mere irregnlarity curable under section 537 of the Co^e.


