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LETTERS PATENT APPEAL.

Before Tek Chand and Din Mohawmmad JJ.

1934 NARBULANI anxD ANOTHER (IDEFENDANTS)
‘April 14. Appellants
versus

PREM DAR (PraiNTirr) Respondent.
Letters Patent Appeal No. 135 of 1529.

Punjalr Alienation of Land Aet, XTIT of 1900, sections
BN, 224 (D) and (2): Sale coutravening the provisions
af the section—Suwit by sons of vendor dismissed by Clivil
Court—Copy of decree sent to Peputy Comamissioner under
Section 2IA (1)—Failure of Deputy Commissioner to take
action under section 214 (Dy—whether decree of Civil Court
hecomes final—Section 14: Scape of.

A notified agriculturist old his land {0 2 non-ugriculturisg
vendee and delivered possession to the latter. The sons of the
vendor hrought a suit in a Civil Court impeaching the sale
by their father as being, inter alia, contrary to the provi-
sions of the Punjab Laud Alienation Act. The District
Judge, on appeal held that the sale did contravene the pro-
visions of section 3 (2) of the Act, but instead of himself
deciding what the effect of this finding on the case was, he
dismissed the suit, and sent a copy of his decree to the Deputy
Commissioner under section 21 A (1) of the Act. The latter,
mstead of taking action under section 21 A (2), proceeded
under section 14, and converting the sale into a mortgage
ordered that the vendee he Aispossessed. A suit by the vendee
for recovery of possession was dismissed Dy the trial and ap-
pellate Courts, but was decreed on second appeal to the Iligh
Court by a Single Bench. On appeal under the Letters
Patent: —

Held, that where a sale in contravention of section 3 (2)
of the Punjab Alienation of Land Act becomes the subject of
litigation in a Civil Court and the latter adjudicates upon the
dispute and passes a decree, a copy of which is sent to the
Deputy Commissioner under section 21 A (1) of the Act, the
only course open to the Deputy Commissioner is to take
action under section 21 A (2) and if such action is not taken,

the decree of the Civil Court becomes final between the
parties and canrot be held to be a nullity.
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Darya Ditta v. Mana Singh (1), followed.

Held also, that section 14 of the Punjab Alienation of
Land Act deals with those cases only in which the dispute as
to the validity of the alienation has not been taken to a Civil
Court, and that Court has not passed a decree in connection
therewith. The action taken by the Deputy Commissioner,
under that section, was therefore wlire vires and could not in
any way affect the decree passed by the District Judge.

Held further, that 1f in the exercise of its jurisdiction. a
Court makes a mistake, the wronged party caun only take the
course prescribed by law for setting matters right, and if that
course is not taken, the decision, however wrong, cannot he
dsturhed, '

Mallarjun v. Narhari (2), followeld.

. Letters Patent Appeal from the deeree passed
by Bhide J. in C. A. No. 756 of 1928 on 19th July,
1929, reversing that of Mr. L. Middleton, District
Judge, Attock at Campbellpur, dated 14th December,
1927 (affirming that of Lala Mani Ram Khanna, Sub-
erdinate Judge, 4th Class, Campbellpur, dated 13th
June, 1927) and decreeing the plaintiff's suit.

R. €. Soxi, for Appellants.
Dzev R4y Sawnngy, for Respondent.

Terk CHAND J.—In December, 1896, Samundar
Ixhan, father of defendants-appellants, mortgagel

- with possession his occupancy rights in the land in
dispute to Prem Das. About ten years later, on the
95th March, 1906, Samundar Khan executed a sale-
deed of the same oceupancy rights in favour of Prem
Das for Rs. 1,000. Mutation of the sale was duly
sanctloned in the name of the vendee. -

Some years later Samundar Khan died, and after‘

“his death his sons, Sarbu]and and Ghulam Zakria, " ()]1_

il E

- (L 60 P, R, 1909, (2) (1901) I L. R 25 Bam. 387 (PC)
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the 10th January. 1921, instituted a suit against Prem
Das for possession of the land alleging (1) that the
sale was not hinding on them as the cecupancy tenancy
was ancestral and Samundar Khan had sold it without
consideration or legal necessity, and (2) that the sale
was contrary to the provisions of the Punjab Aliena-
tion of Land Act, the vendor Samundar Khan being
a Hattar Rajput, which is a notified agricultural tribe
in thiz district, and the vendee Prem Das a non-
agriculturist. Prem Das denied the ancestral nature
of the tenancy and urged that the transaction had been
effected for comsideration and necessity. He further
pleaded that Hrtturs were not Rajpuits and that. there-
fore. the Punjab Alienation of Land Act did not
apply. On the 6th of Augnst, 1923, the Subordinate-
Judge dismissed the suit as time-barred so far as the
share of Sarbuland was concerned and decreed it as
regards the share of Ghulam Zakria. On appeal
Ghulam Zakria’s suit also was dismissed by the Dis-
trict Judge, Mr. Forbes, on the 3rd March. 1924. On
the evidence the learned Judge held that the sale of
1906 had been effected for consideration and necessity
and could not be challenged by the plaintiffi on that
ground. He further found that Hattars were a
branch of Rajputs, and, therefore, he expressed the:
opinion that the alienation contravened the provisions
of the Punjab Alienation of Land Act. But instead
of himself deciding what the effect of this finding on
the case was, he dismissed the suit, ordering that a
copy of his decree be sent to the Deputy Commissioner
under section 21-A (1) of the Punjab Alienation of
Land Act.

A copy of the decree was accordingly sent to the
Deputy Commissioner, hut he. instead of taking action
under sub-section (2) of section 21-A and moving the
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High Court to revise the decree of the District Judue
so as to malke it consistent with the Act, took cogniz-
ance of the matter himself and. purporting to act
under section 14, passed an order on the 8th Juue,
1925, converting the sale into a mortgage for twentv
vears, ending the 25th March. 1926. on which date the
sons of the vendor could recover possession without any
payment. In pursuance of this order the appellants
took possession of the land in March, 1926.

It may be mentioned here, that it appears to have
heen overlooked that Prem Das was, in anv case, en-
titled to remain in possession under the mortgage of
1896 which had Leen effected long before the Aliena-
tion of Land Act had been enacted, and which he could
have fallen back upon in the event of the sale of 1906
Leing set aside. That mortgage was never redeemed,
and the learned counsel for the appellant franklv con-
ceded that for this reason at least the dispossession of
Prem Das in March. 1926, without payment of the
mortgage-money, was illegal.

On the 20th November, 1926, the present suit was
breught by Prem Das for recovery of possession of the
land on the ground that the Deputy Commissioner had
no power to himself alter the decree of the District
Judge and that his order and the consequent disposses-
sion of the plaintiff were illegal and witra vires. This
contention did not find favour with the Subordinate
Judge, who dismissed the suit. His decision was
affirmed by the District Judge, but on second appeal-
the learned Judge in Chambers took a different view.
He held that the only course open to the Deputy Comp-

1934

SARBUTAND
».
Prex Das.

Ter Cmuaxs J.

missioner was to apply to the High Court under Sub- :
%eotmn (2) of section. 21~A Wlthm two months of fher
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date on which he was informed of the decree of Mr.
Forbes. and that he having failed to do so the decree
had become final and conclusive between the parties.
The learned Judge accordingly decreed the plaintiff’s
sutt. He, however. granted a certificate to the de-
fendants for a further appeal under clause 10 of the
Letters Patent.

Tt is beyond dispute that on the finding that the
vendor was a member of a notified agricultural tribe
and the vendee was a non-agriculturist, the sale as
such could not take effect under section 3 (2) of the
Punjab Alienation of Land Act, and if the matter
had not heen the subject of htlgatmn in Civil Courts
in 1921-24, the Deputy Commissioner would have had
full power to convert the sale into a mortgage for a
period not exceeding twenty years under section 14
of the Act. But, as already stated, the sons of the
vendor had instituted a suit in the Civil Court im-
peaching the sale, inter alia, on the ground that the
sale contravened the provisions of the Act, and the
parties had joined issue on this point. The learned
District Judge. Mr. Forbes, while holding that the
allenation contravened the provisions of the Act, had
dismissed the suit. It is conceded that the effect of
this decree, unless it was set aside on appeal or revi-
sion by the Hwh Court, was that the sale was binding
on the plaintifi. Tt is also conceded that it was open
to the appellants to appeal to the High Court against
the decree of the District Judge, and it was equally
open to the Deputy Commissioner, to whom the Dis-
“trict Judge-himself had sent a copy of the decree, to

take action under, sub-section (2) of section 21-A to

have the decree altered by the High Court so as to
make it consistent mth the Act. But neither the

appellants hor the Deputy Commissioner chose to
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adopt the course prescribed by law. The position, 1934
therefore, is ti‘mt the decree of Mr. Forbes stood un- SARBULAND
altered by a higher Court. 0.

T Prenm Das.
Mr. Soni urged that the decree was nonetheless —_—

a nullity, as it gave effect to a sale which contravened L=E Cmaxo J.
the provisions of the Alienation of Land Act. This
contention is, however, without force. This point
was considered by the Chief Court in Darya Ditta v.
Mana Singh (1), where Clark C. J. 1uled that a
decree passed in violation of the terms of section 3 (2)
of the Act was not a nullity. The learned Chief
Judge observed that “ the decree was open to appeal
or revision, but unless set aside, it cannot be treated
as a nullity. 17 was not a decree passed without
jurisdiction.”” It was also pointed out in that case
that under the Act, as originally passed in 1500, there
was no remedy against a final decree passed by a Uivil
Court upholding a permanent alienation of land in
contravention of the provisions of the Act, and in
order to remove this defect the Legislature in 1907
enacted section 21-A, which makes it obligatory on
every Civil Court passing a decree, involving a per-
manent alienation of his land by a member of an
agricultural tribe, to send a copy of its decree to the
Deputy Commissioner, and it further empowers the
Deputy Commissioner to move the superior appellate
or revisional Civil Court to revise the decree so as to
bring it in conformity with the Act.

There can be no doubt that the course laid down
in sub-section (2) of section 21-A is the only one, that
is open to the Deputy Commissioner, whose attention
has been drawn to'a decree passed<by a Civil Court,
Whlch a,ppears to glve effect to a permanent ahenatlon

(1) 60 P R 1909
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of land which had been effected in contravention of
the provisions of the Act, and if he fails to take
action. in the manner prescribed therein. the decree
stands.  Obviously section 14 has no application to
snch a case. It deals with those cases only in which
the dispute as to the validity of the alienation has not
Leen taken to a Civil Court and that Court has not
rassed a decree 1n connection therewith. The action
i the Deputy Commissioner taken under section 14
in this case. therefore, was clearly wltra vires and
conld not in any way affect the decree passed by Mr.
Forhes in favonr of the respondent.

h

[

It iz unfortunate that the District Judge, Mr.
Forhes. made a mistake in dismissing the defendant’s
snit, hut as observed by Lord Hobhouse in Malkarjun

Narhari (1). “ In doing so the Court was exercis-
ing its jurisdiction. It made a sad mistake, it is
true; but a Court has jurisdiction to decide wrong as
well as right. If it decides wrong, the wronged
party can only take the course prescribed by law far
setting matters right; and if that course is not taken
the decision, however wrong, cannot be disturbed.”
Here. as shown already, neither the appellants, who
were the wronged party, appealed, nor the Deputv
Commissioner, on whom the Legislature has conferred
a special locus standi to move the higher Civil Court
for the revision of the decree, tnok action in the
manner prescribed in section 21-A. The decree, there-
fore, remains unaltered. The order passed by the
Deputy Commissioner under section 14 was passed
without ]U.I‘lSdlCtl_OD and being wultra vires and mani-
Testly illegal. has no legal effect.

'gl) (1901) 1. L. R. 25 Bom. 337 (P.(L).
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For the foregoing reasons I am of opinion that the 1934
3 3 - H » ) v ¢ < o 3 &l 7Y -
decision of the learned Judge in Chambers is correct <, pponavn
and must be upheld. In this view of the case it is not v.

necessary to consider the further question decided by Pm}i Das.

the learned Judge whether the plaintiff had acquired Tex (maxp J.
an indefeasible right to the land by adverse possession.

I would accordingly dismiss the appeal. but
having regard to all the circumstances would leave
the parties to bear their own costs.

Y . o Diw
Div MouaMMAD J.—T agree. \fomasuan JT.
P.S.

Appeal dismissed.

LETTERS PATENY APPEAL.
Before Tel Chand and Abdul Rashid JJ.

MOTI RAM-DIWAN CHAND (DECREE-HOLDER)
THROUGH BELI RAM (AssienNeE) Appellant
VErSUS
DHANNA SINGH-HAVELI RAM
(JupeMENT-DEBTOR) Respondent.

Letters Patent Appeal No. 41 of 1933,

Civil Procedure Code, Act V of 1908, Order XXI, rule

16: Transfer of Decree—after it has been sent for execution to

. another Court—Application for execution by assignee—to

awhich Court to be made—IT alver—If application is made to
wrong Cowrt without objection.

1934

April 19.

A decree obtained from the Court of the Semior Subordi-
nate Judge of Amritsar against a firm of Hafizabad, distriet
Grujranwala, was transferred for execution to the Court of the

. Subordinate Judge at Hafizabad. After an infructuous ap-
‘plication for execution the decree-holder assigned the decree to
' B. ‘R._a,nd the latter applied to the Court at Hafizabad for
execution reciting the fact of the assignment to him.. * On ¥6th
February, 1925, the Court issued notice to the judgment.debtor
and the latter appeared before the Court and raised numercus



