
1934 X would accordingly accept tliese appeals, set
W alaiti Ram aside the judgments and decrees o f the learned Judge 

in Chambers, and dismiss the plantiffs’ suits with 
costs in all Courts.
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’S hadi Eam.

Te e  Chawd

March 28.

A b d u l  R a s h id  J ,— I  agree. 

A. N. C.

A ppeal accepted.

APPELLATE CIVIL.
Before TJiltnu- J.

1934 MUSSA MM. A T  R A JJI ( D e f e n d a n t ) Appellant
'Dersus

BHi\.NA AND OTHERS (P lATNTIFFS) )
SAE.DA (D e fe n d a n t)  i -Respondents,

Civil Appeal No, 1885 of 1929.

OuRtom— ^¥idow— LhicJiastity— ivliethp,r oau,ses forfeituTe 
of her life interest in her liushmid’s estate— SairiivS of GarJi- 
shankar taKsil, distinct IIosliia^pur—'Riwsxji-i-fim.

Held, tliai the question and anavf'er 44 of the Customary 
Law of tlie Hosliiarpur district, that uncliaatitj'- of a
widow, if proved, e.g,, by the widow leaving her husband's 
house or by her. ha^ving an illegitimate ebild, generally in­
volves loss of her estate, is applicable to tlie Sainis of G-arh-- 
shankar tahsil and is sufficient to shift the omn on to the- 
widow to rebut the existence of the special eustoni recorded' 
therein. ' .

And, that the widow in this case, hfiving failed to dis­
charge this o?ius,. was rightly held to have forfeited her in - 
tere,st in her husband’s estate.

Second Appeal from the decree of R . B . Lala. 
Rangi Lai, District^ Jndge, EosMarpur, dated 17th 
Ma%, 1929, remrsing that of M t, P , N. Joshua^ 

' Suhordmate Judge, 4th Class, Qarhskanhar, dated 
l$tK June, 19^8., and decreeing, the plaintiffsuit^
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A n  ANT R a m  K h o s l a , foT A p p e lla n t .
B a sa n t  K r is h a n , for S atjnders, for (Plaintiffs) 

Eespondents.
H ilto n  J .— The defendant, Mussamm'at R ajji, 

is the widow of Sundar Singh, deceased, and the land 
in suit belonged to Sundar Singh. The plaintiffs are 
collaterals of Sundar Singh whose suit for possession 
o f this land, on the ground that Mussaminat R a jji 
had forfeited her life interest through unchastity, was 
dismissed by the trial Judge, but has been decreed by 
the District Judge in appeal. This second appeal is, 
therefore, by the defendant Mussavimat R a jji on a 
certificate on the question whether a custom exists by 
which a Saint widow of the Garhshankar tahsil of 
Hoshiarpur district forfeits her husband’s estate by 
unchastity.

.The general custom of the Punjab is, as mention­
ed in paragraph 31 o f Rattigan’ s Digest of 
Customary Law, that unchastity of a widow some  ̂
times ca,'uses a forfeiture of her life interest in her 
husband’s estate, but that the onus is on those who 
assert the existence o f a custom sanctioning for­
feiture. Thus in the present case the onus in the 
first instance is on the plaintiffs-respondents.

According, however, to Question and Answer 44 
o f  the Customary Law of the Hoshiarpur district by 
Mr. Humphreys, unchastity o f a widow, i f  proved, 
e-g-, by the widow leaving her husband’s house or by 
her having an illegitimate child, generally involves 
loss of her estate- Jats  ̂ however, state that un- 
chastity only involves loss of her estate by a widow if 
she leaves her husband’s bowse. In  the present case 
it has been found as a fact bŷ  the Courts belovv̂ / tJia 
Mtissammat had left her husband's hou^ ajid 
it was also admitted by her that she haS had a child

Mussammat 
Batji -

V.

Bhana. 

H i l t o n  J .

1934
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IIUSSAMMAT
R ajji

I?..:
Bhana.

H ilton  J.

1934 by one Iiidar Singh. The coiiditions, therefore, o f 
the special custom mentioned in the above question 
and answer of the district customary law are fulfilled.

It is argued that this question and answer were 
not intended to refer to Sainis, but I am quite clear 
that this contention is wrong since illustration No. 29 
and also exception No. 8, Avhich follow question and 
answer No. 44, concern Sainis^ and this shows that 
Sainis were intended to be included in the tribes 
covered by the said question and answer.

No instances are quoted in the customary law of 
Saini widows having lost their husband's estate 
through unchastity, but even without instances the 
statement of the special custom in the ahove-qnoted 
question and answer No. 44 is sufficient, as held by 
the learned District Judge, to shift the onus from the 
plaintiffs, where it originally lay, on to the defendant- 
appellant, to rebut the existence of such a special 
custom.

It remains to determine, therefore, whether there 
is any evidence to rebut this evidence o f the special 
custom. The learned counsel for the appellant has 
relied before me upon exception No. 8 at page 119 of 
the Customary Law o f the Hoshiarpur district and also 
on a judgment of the District Judge o f Julhmclur 
(Exhibit D. 14). As regards the exception No. 8 
that was a case where the widow had given birth to a 
child through illicit intercourse with her deceased 
husband’s brother and she was left in possession of 
the property^of her husband. I  do not think that this 
instance of an exception can carry much weight, be­
cause it  is not clear that the deceased husband’s 
brother, with whom the widow had had illicit inter- 
cdua’Ŝ ,- was jiot the nearest collateral and, therefore, 
the person who was most concerned to challeng'e the"o'
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retention by the widow of her possession o f the pro­
perty.

As regards the judgment, Exhibit D. 14, this 
was a case of Saints o f the Nawanshahr taJisil of 
Julliindur district, which adjoins the Garhshankar 
talisil of Hoshiarpur, and the judgment was delix^ered 
in 1923. This judgment has, in my opinion, been 
rightly rejected as a piece of evidence by the learned 
District Judge on the ground that it refused to rely 
upon the Ruuaj-i-a?n o f the Jullundur district, because 
it was unsupported by instances, although question 
and answer No. 44 o f the Jullundur district Rhvaj~i- 
mn was similar to question and answer No. 44 of the 
Plosliiarpur district customary law, which has been 
quoted above, and was in favour o f a special custom hy 
■which the widow forfeits her rights in the event of 
unchastity.

Although, therefore, the burden on the widow may 
be light, I  do not think that in this particular case it 
has been discharged by the two pieces of evidence 
relied upon.

Another point was argued before me to the effeci 
that Wussammat R a jji had previously been married 
to Indar Singh with whom she is now said to have 
had illicit intercourse, that 4s to say, before her 
marriage with Sundar Singh. But in the Courts be­
low it was not the case of either side that Mimammcit 
B a jji had not been lawfully married to Sundar Singh 
and I  do not, therefore, think that this argument can 
avail the appellant in this Court. ,

I  think that the case has been righ'tly decided by 
the learned District Judge and I'dismiss tKe^pgea|- 
ivith costs.

A'om al dtsm ssea.

MuSSAilMAT
E ajji

V.
B haha. 

H ilton J.

1934


