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" In determining wliat provisions of the stamp laws is applicable
to a particular instrument”™ regard must be bad to the real nature
gl tinQ instrument, and not to the title which may have been given

liy parties™ if the contents of the instrument show that
the title was a misnomer: M. G. Pendse v. B. 8. Malse™K* h 4
Article 11 of Schedule Il of Act XV III of 1869 requires an
oight-anna stamp on the instrument therein mentioned. This
account, therefore, must bear this same stamp.’”

The parties appeared neither in person nor b~ pleaders in the
High Court.

Per (7?7ma)w—As the terms of section 9 of Act XV III of 1869
are quite general, the Court thinks it applies to the document in
guestion, and that a one-anna stamp is the proper stamp.

(13 Bom. H. 0. Rep. 94, A. C. J.

APPELLATE CIVIL.

Before 8ir ChaHes SoA'gent, Kt., ChiefltisUce (OJ/idcding), Mr. Justice
M. Melvill and Mr. Justice Pinliey.

JJgqtILA'L and BHOGILA'L, sons ofLalloobhai, Minors, by their

Guardian BHAISHANKAE (Plaintifp) v, MTINSHOOK KUEAM-
CHAND (Defendant).*

Staiy) Ad XV 111 of 1869, Scliedttle I, Article 11—Agreement,

A postscript to a document contained a stipulation that the defendant should

return two promissory notes deposited with him when a certain house was given
back to hiin in good order,

Held, that the document required a stamp of eight annas under Act XVIII
of 1869, (Schedule I1, article 11.

This case was referred for the opinion of the High Court by
Mukunrai Munirai, Subordinate Judge (First Class) at Ahmeda-
bacl. He stated the case as follows:—

“ The minor plaintiffs™ father, Lalloobhai, had before his death
deposited with the defendant two promissory notes of Rs. 1,600,
and this claim is brought on behalf of the minors, as heirs of the
deceased Lalloobhai, to get back from the defendant those notes.

“ The deceased Lalloobhai had during his life-time made a will,
and appointed the three persons, who have signed the document

— in question, his trustees.

f Civil Keference, No. 15 of 1879.
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The ornaments mentioned in the document were also deposited 1SS0
with the defendant, and the first portion of the document WaS Mohla’l
passed by the trustees when the defendant made over those bhogila.
ornaments to them. A postscript is added "by which the trustees M UNSHOOK =
have agreed that the notes now in dispute should be returned by  Kuram |||
the defendant when the widow of the deceased made over to him
a certain house in s'ood condition.

“Y"The defendant produces the document in support of his
defence, which is to the effect that, until the house which he had
made over to the deceased |or use is given back to him, he cannot
be called upon to deliver up the promissory notes, and applies to
have the same stamped. Ho expresses his willingness to pay a
stamp-duty provided for by Schedulell, article 11, of Act XV 111
of 1869, and a penalty of Rs. 5 under section 34 of Act | of 1879,

The question is, whether | can receive the stamp-duty and the
penalty, and, if so, what amount of duty should bo levied.

“ My opinion is, that as the first portion of the document is of
the nature of a discharge, chargeable with one-anna stamp-duty
under art. 7 of the said schedule, I am not, under the first proviso
of section 34, authorized to admit the document in evidence, and
to levy any duty thereon.

“ The matters comprised in the two portions of the document
are quite distinct; but as section 34 expressly prohibits the levy
of a duty and penalty on an instrument chargeable with one-anna
stamp, section 7 of the General Stamp Act would not apply. As,
however, | feel a doubt on the point, and as the defendant chiefly
relies on the document in question, | beg to submit the guestion
for an authoritative decision.”N m’,

The parties did not appear in person or by pleadersiathe;!*
High Court. N

Per Ouriam.'Aa the defendant seeks to makelise of the latter
part of the document in question for the purpose of proving that
he is not bound to restore the notes until the house is given up
to him in good order, the document requires, in the Court's
opinion, a stamp of eight annaa under article 11 of Schedule I1,

Act XV 111 of 1869.
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