
VOL. IV.] BOMBAY SERIES.

of the company. For these reasons we think that the learned ^̂ 79

28^

Judge was right in holding that, in order to make the company In re The

liable, it must appear on the face of the bill, or note, that it was gpiNNiNa &
intended to be drawn, accepted, or made, on behalf of tlio com-
pany, and, therefore, in refasino’ the claim of the Bank of Bombay,

. , 0 ■, p ,1 L iqu idation , ito prove against the estate of the company lor the amount oi the
bill in question, as the question involves the construction of an
Act, which, in our opinion, has not been the subject of a distinct
judicial decision, •both parties should, we think, pay their own
costs of appeal. *

A^tpectl (Itsmissecl.

A P P E L L A T E  C R IM m A L .

Bf‘forc Mr. Jmlice Pinheij and 2Ir, Jiistloe F . D. MelviU.

IMPERATRIX I). POPAT NATHU.* Decmher 17.
The Code of Criminal Procedure (Act X  of 1872 ,̂ Secs, 471, 474—Po?«e3’ of

Civil Court to commit.

The power of a Civil Court to commit a ease to the Court of Session, after com­
pleting the preliminary inquiry, is given by section 474 of the Code of Criminal 
Procedin-e, and is restricted to the class of cases provided in that section, viz., 
where oifences, exclusively triable by a Court of Session, are committed before 
the Civil Court.

Section 471 deals with a more extended class of cases, viz., all those mention­
ed in sections 467,468 and 469, in which not merely a Civil Court but any Court,
civil or criminal, and whether possessing or not possessing the power to commit
to the Court of Session, is of opinion that there is sufficient ground for holding
an inquiry ; and it enacts the procedure to be followed by the Court, which may
elect to adopt one of two courses, that is to say, it may either commit a case to ‘ '
the Court of Session, if and where it has the power to do so, or, if it has not that
power or is not disposed to exercise it, it may send the case to a Magistrate
having power to try or commit for trial the accused person for the offence
charged. .

This was a reference, under section 296 of the Code of Crimi­
nal Procedure (Act X  of 1872), by S. H. Phillpotfcs, Session 
Judge of Ahmedabad.

. It arose out' of a civil suit in which one Natlm, the fa,ther of the , i 
n,ccused, was plaintiff and oneBulakhi was defendant in the Court

*0«m inal Reference, No. 188 of 1879. *
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__ of Rao Saheb Lalshaiikar, Subordinate Judge of Dliandliuka. The
Iaiperatrix giiiti v̂as for money due on a balance of account in wLicli tlie/-ac- 
PoPATNATnu cused, who had written an account book, was called on to produce 

it and give his evidence. The defendant impugned the book as 
a forgery, and the Subordinate Judge, after holding and com­
pleting an inquiry under section 4<74 of the Code of Criminal 
Procedure, committed both the father and the son to take their 
trial before the Court of Session at Ahmedabad. The case of 
the father, Nathu, is not material for the purposes of this re­
port. The son was committed and triect on five charges of forgery 
under section 4G3 of the Indian Penal Code, and one charge,

I under section 471, of uttering a forged document; and'on all these
* charges he was acquitted. On the first five charges the Session

Judge held that the Subordinate Judge had no power to commit,
: the offences of forgery not having been committed before the

said Subordinate Judge’ s Court within the meaning of section 474 
of the Code of Criminal Procedure; and on the sixth, that the ac­
cused Popat, not being a party to the suit within the meaning of 
section 469, was not amenable under section 471. The Session 
Judge was of opinion that the committal was not merely irregular, 
but bad. He, therefore, submitted the case in order that the 
Hiffh Court should annul tho commitment, and direct a new com-

U. O
mittal by a competent autliority.
■ Jardine, with Shdntdrdm Ndrdyan, in support of tho refer­

ence.—The question for determination is whether tho Subordi­
nate Judge had power to commit the accused. He has professed­
ly acted nnder section 474 of the Code. That section requires 

I i two conditions to be fulfilled before a Civil Court acquires jurisdic­
tion to commit a criminal case : the offences must be exclusively 

- '■ triable by a Court of Session, and they must have been committed-
in view of the Civil Court. In this case the former condition i«

 ̂ ' -  ̂ satisfied, but not the latter. Section 471 is not applicable. The
; . charges of forgery are those which fall within section 460, which

; , contemplates oSences relating to documents committed by a party
" ■ v to proceedings in a Civil Court, and requires that a sanction shall

;• bo given by the Court before the party can be proceeded against.
Section 471 provides that in any such case where the Court thinks 
that there ia sufiicient ground for inquiry it may commit the case__
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when the case is one committable by virtue of tlie poAVcr given
to a Civil Court by section 474̂  but not otlierwisej or it may send I m i - e r a t r i x ;  

tlie case for inquiry to a Magistrate. I’opatNatuu.i
Ndndhlidi Raridds, Government Pleader, contra.—Section 469 H

deals with the matter of sanction, and lias no application to tlie j
question of jurisdiction. The case falls within section 471, al­
though the Subordinate Judge has by a clerical error quoted sec­
tion 474 in his order of commitment. These two sections must bo 
read as independent of one another. So read; section 471 clearly 
gives the Subordinate Judge the power of committal wliich, he has 
exercised in this ease. The Session Judge says the word com­
m i t i n  that section does not necessarily mean  ̂commit to the 
Courtof Session^^but merely means ̂ Hhat instead of sending an order 
to the Magistrate to inquire into the case, the Court should com­
mit, i.e. send the accused or hold him to bail to appear before the 
Magistrate.”  This construction is evidently wrong. Section 471 
coin2oletely meets the present case. [M e lv ill , J.— Your con­
struction leads to this anomaly : a Civil Court may commit a case 
to the Court of Session under section 471; but the Court of 
Session may not be bound to accept the committal under sec­
tion 231, which mentions section 474;, but not section 471.] That
section as well as section 33 deals with commitments by duly- 
empowered Magistrates, not by Civil Courts, to whom the special 
jn’ovision contained in section 471 alone should be applied.
Those sections do not say that there may not be valid commit­
ments by others than Magistrates duly empowered in that beliulf.

PiNiiEY, J.—Popat ITathu was committed by the Subordinate 
Court of Dhandhuka for trial before the Sessions Court at Alitneda- 
bad on five charges of forgery, under section 103 of the Indian 
Penal Code, and one charge of fraudulently using as genuine a 
forged document under section 471 of the Indian Penal Code.

The Court of Session at Ahmedabad acquitted Popat Nathu on 
the charge under section 471 of the Indian Penal Code, but has 
referred the case to this Court for orders with reference to the 
charges of forgery, on the ground, that the committal of the accu­
sed on the charges by the Subordinate Court to the Court of 
Session was vidthout jurisdiction, as the Subordinate Court, under 
section 471 of the Code of Criminal Procedure, could only have
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sent tlie case to a Magistrate for inquiry, and was not competent
I mperaxrix to make tlie committal under section 474 of tlie Code of Criminal

V* «'
PomNAiHP, l?rocedurej inasmuch as tlie offence charged was not committed 

before the Subordinate Court.

Section 469 of the Code of Criminal Procedure merelj  ̂provides 
that no party to proceedings in a Civil or Criminal Court in Avhich 
a document has been given in evidence shall be prosecuted for 
the forgery of that document under section 463 of the Indian 
Penal Codcj nor, if the document be forged? for fraudulently 
using that document as genuine undei- section 471 of the Indian 
Penal Code, without the sanction of the Court in which the docu­
ment was given in evidence, or of some other CoRrt to which 
such Court is subordinate.

Popat Nathu was not a party to the proceedings before the 
Subordinate Court, and he was committed by the Subordinate 
Court itself. Therefore section 469 of the Code of Criminal Pro­
cedure need not be further noticed, and it has been necessary to 
notice it at all, only because of the reference to it in section 471 
of the Code of Criminal Procedure to which it is necessary next 
to refer.

Section 471 of the Code of Criminal Procedure provides that 
when a Civil or Criminal Court is of opinion that there is suf­
ficient ground for inquiry into any charge mentioned in sec­
tion 4C9 (and other specified sections) of the Code of Criminal 
Procedure, such Court, after making such preliminary inquiry 
as may be necessary, may adopt one of two courscs : (1) ifc may 
commit the case itself, or (2) it may send the case to the compe­
tent Magistrate. This section 471 of the Code of Criminal Pro­
cedure says nothing about the offences contemplated by its 
provisions being committed before the Court, and its reference 
to section 469 and other sections is clearly intended merely to 
indicate the offences in respect of which section 471 is intended 
to operate. The offence of forgery, defined in section 463 of the 
Indian Penal Code, is one of the offences mentioned in section 
460 of the Code of Criminal Procedure, and is, therefore, one

i of the offences contemplated in section 471 of the Code of
Criminal Procedure.
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The Session Judge in sending up this case has expressed the ^̂ 79
opinion that the words “  may either commit the case itself”  in I mi>erai’iu x |

* 'i) 
section 471 of the Code of Criminal Procedure,, mean onlj that popatNaxui;̂

the Court should commit, i.e., send the accused, or hold him I
to bail to appear before the Magistrate. This argument, in his 
own words, is this : The question now arises as to the word
‘ commit  ̂used in section 471, it being contended for the accused 
Popat that the word commit does not necessarily mean ‘ commit to 
the Court of Session^ and reference is made to section 474 of the 
same Code in which it is enacted that in any case triable by the 
Court of Session exclusively, any Civil Court, before which such 
offence wa  ̂ committed, may, instead of sending the case for 
inquiry to a Magistrate, complete the inquiry itself, and commit or 
hold to bail the accused person to take his trial before the Court 
of Session.

I am of opinion that this contention is right; for, had 
the Civil Courts power to commit for trial to the Session Court 
under section 471, there would have been no reason to have again 
given them that power in some of the cases, as under section 474.
Moreover, the power that is conferred on a Civil Court to act as 
a Magistrate under section 474 is not given under section 471, I, 
therefore, hold that the words ^commit, &c.'’ in section 471 
merely mean that, instead of sending an order to the Magistrate 
to inquire into the case, the Court should commit, i.e., send the 
accused or hold him to bail to appear before the Magistrate/^

This opinion is not in accordance with the real meaning of 
the section. The committal contemplated in section 471 of the 
Code of Criminal Procedure is undoubtedly a committal for trial 
before the Court of Session; but the section merely prescribes the 
procedure, and does not confer on the Court the power of commit­
tal, and this is why section 474 was enacted. Consistent with 
this view is the provision of section 231 of the Code of Criminal 
Procedure, which requires a .Court of Session to take cognizance 
of cases committed under section 474, but not under section 471..

Section 471, after prescribing two modes of procedure as stated 
above, immediately goes on to say what a Magistrate is to do 
if the case is sent to him, but f̂ ays nothing as to what a Civil
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1879 Coart is to dOj i£ it intends to commit tlie accused itself. To see
IjirKKAxiux wliat powers, of committal a Civil Court lias, we must refer to 

iopA'i?NATiiu. section 471<, and tliere we have them distinctly stated, at the 
same time that they are limited to cases triable by the Court 
of Session exclusively^ and to such cases only when the offence 
charged has been committed before the Civil Court itself. If the 
offence has not been committed before the Court itself, or if the 
ofience be one not exclusively cognizable by the Court of Sessions, 
the Civil Court, which considers further inquiry necessary, can-

♦

not commit the case to the Court of Session, but must send it 
to a competent Magistrate.

; In the present case, if Popat Nathu committed forgery, as the
Subordinate Court of Dhandhuka considered, he did not commit 
the offence before the Court at Dhandhuka, and, therefore, that 
Court had no power to commit him for trial to the Court of Sessions 

|| on any such charge, and the committal on the charges 1 to 5 on
ii the record of the Session Court must, therefore, be set aside and
;| quashed.

II Our order quashing the commitment of Popat is to be without
prejudice to any further proceedings which may be taken against

! - him with the sanction of the Subordinate Court at Dhandhuka.
r . D. M elvill, J.— It is not disputed that section 474 of the 

;i:l Criminal Procedure Code cannot apply to tJie present case, which
has been referred for the orders of the Court by the Session Judge, 

| : inasmuch as the offences charged were not committed before tlie
|v Court which committed the case for trial. The only question,

then, that we have to decide is, whether section 471 by itself gives 
to Civil Courts the powers of committal in the cases referred 
to in that section. My view is, that the section merely lays down 
the procedure that may be followed in certain cases, and does not 
confer any new jurisdiction on a Court, If this view is not cor­
rect, and if, as argued by the Public Prosecutor, the section docs 
give Civil Courts powers to commit, then section 474 would seem 
to be superfluous, and the following anomaly exists, namely, that 
a Civil Court may commit a case for trial, while the Sessions 
Court cannot accept the commitment under section 231—section 
471 not being included in the exceptions mentioned in that sec-



tion. But if we read section 471 as merely laying down tlie 
procedure tliat may be followed by tlie- Court wliicli may liave iMfERATiax 
jurisdiction to act in either one way or tlie otberj tlien tliere is PoPAxNATntr. 
notliiug in tliat section inconsistent witli section 474̂  wliich lays 
down clearly the cases in which a Civil Court may commit itself, 
and si^ecially gives it the necessary jurisdiction^ which makes its 
committal’of a case good, and one that can be accepted by a Ses­
sion Court under section 231. ' '

♦
■I am unable to concur vith the Sessions Judge in his render­

ing of the words in section 471 ^̂ conimit the case itself butj for 
the above i;easons, I am of opinion that the Subordinate Judge 
had no power to commit the accused for trial on the charges 
concerning which the present reference has been made, and I  
would, therefore, annul the commitment.

Order accoi'dinah/.
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APPELLATE CIVIL.

Before Sit' Glm'hs Sargent, Kf„, OMef .histice (Officlafmg), and Mr. Jiiftt-ke
M. Ilehill.

N Y A ’NCHANDEA (okiginalP lauvtitf), Apprllais'T, ??; NA'RA'YAN A
r(tbTU(iv\i 2

(oiUGiNAL D e f e n d a n t ) ,  XIe s p o n d e n t .*  — ^ — i

Practice—Appeal—Qivll ProcedureCodeAct[VIIIoJ\^o^),Sec.Zi&,

Where the defendant does not appeal against or object to the amount awarded i
hythe first Court to the plaintiff, it is not open to the Appellate Court to ^
reduce it, i

T h is  w as a s e co n d  ap p ea l fr o m  th e  d e c is io n  o f  C. H . Sha\v,

Judge of the District Court of Belgaum, in appeal No. 26 of 1879, 
amending the decree of Chinto Nardyan, Subordinate Judge |
(Second Class) at Athni, in Original Suit No. C51 of 1878. I

The plaintiff sued the defendant for Rs. 306, being principal 
and interest due on a mortgage bond executed by the defendant 
to the plaintiff on the 11th November 1873. The plaintiff prayed

* Second Appeal, No, 417 of 1870. ’


