
VOL. S V I I LAHORE SERIES.
Mibi

as the chela of his (jum, is the holder of the hereditary
ofiice of mahant of this institution. Albel^ingii

[The rest of the judgment is not necessarv for ^ r. 
the purpose of this report.— Ed.

B h i d e  J.—I agree. 
A. N. C.

C o l d s t r e a m  J-. 
B h i d e  J ,

J f'peal diswAssed.

APPELLATE CIVIL.
Before Telt CJumd and Dal ip Singh. JJ. 

C H A N D A  S IK G H  and o th e r s  (P l.\ in t if fs )  
AppeHaiits 

versus
P R I T H I  S IN G H  AND OTHERS (D e fen d a n ts ) 

Respondents.
Civil Appeal No. 7J7 of 1934

Res Judicata— Judgment of a Settlement Officer, Feroze- 
pore, in 1853— deciding a question of title— whether res judi
cata in a suhsequent suit in a Civil Court.

On a question of title "between the ancestors of the parties 
to this s l̂it, the Settlement Officer, Ferozepore hehl in 1853 
that the defendants were the proprietors and the phiintiffs the 
occupancy tenants of the land in suit. In 1931 the plaintiffs 
filed a suit in the Civil Court for a declaration of title that 
thej" were owners of the same land. It was contended by the 
defendants that the question of title was res judicata hy 
reason of the decision of the Settlement Officer giTen in 185S, 
The plaintiffs objected that the decision of the Settlement 
Officer on a question of title could not he res judicata as Civil 
Courts alone have jurisdiction to determine such questions.

Held, that in 1851-53 the Settlement Officer was the only 
judicial authority in that part of the Ptinjah competent to 
decide questions of title relating' to agricultural land. There
fore the decision of 1853 was res judicata, and the question of 
title could not be re-agitated in a Civil Court now.

Barkley’s Non-Regulation Law of the Punjab, 1871 
.Edition, 'page 4 1 ”  referred to.
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WM Fi?'st appeal from the decree of Lala Shankar
Senior Subordinate Judge, Ferozepore, dated 1st

1% Mlarch 1934, disTfiisshig the 'plamtiffs' suit.
P tlt ’HI SllfGH.

B a d r i  D a s  and A chhkxj R a m , for A p p e lla n ts .

K a w a l  K i s h o r e  and K h a r a k  S in g h , for Respon
dents.

The judgment of the Court was delivered by—

T e k  C h and  J.—T h is appeal arises out of a suit- 
instituted by the plaintiffs-appellants for a declara
tion that they and defendants 12 to 47 are the owners- 
of the land in dispute and that the defendants 1 to 1 1  

are merely jagirdars, but have been wrongly described̂  
as proprietors in the revenue papers. The suit has. 
been dismissed by the Court below. The plaintiffs- 
appeal.

In the revenue papers from the first settlement of 
the Ferozepore district to the last jamabandi, the con
testing defendants Nos. 1 to 1 1 , have been shown as- 
owners, and the plaintiSs and the pro-forma defen
dants, as occupancy tenants under them. The plain
tiffs contend that these entries are erroneous. The- 
onus, therefore, lies heavily on them to prove the con
trary.

It appears, that as early as the 27th December 
1851 the predecessors-in-interest of the plaintiffs' 
brought a suit in the Court of the Settlement Officer' 
of Ferozepore claiming that they were owners of the- 
land in dispute. In that suit a compromise was filed 
signed by the defendants and a few of the plaintiffs, 
in which it was admitted that the defendants were 
the owners and that the plaintiffs were the occupancŷ  
tenants, not liable to pay MaliJcana, and possessing" 
rights to plant trees and dig wells on the land, but:.



'■ having no power to sell or mortgage the teiiaiiey. The 
Settlement Officer accepted the compromise and order- Chasbâ isgb 
'Cd that entries in the revenue papers be made in ac- 1"̂  (tt
■cordance with its terms. From that order, some of iNt.M,
the plaintii^s appealed to the Commissioner, ivho not 
being satisfied that the coinproniise represented a,
.genuine agreement between all the plaintiffs and the 
defendants, remanded the case to the Settlement Officer 
for enquiry on the merits. Accordingly, the Settle
ment Officer held an elaborate investigation into the 
rights of the parties and passed an order on the 28th 
December 1853 holding that the ancestors of the pre
sent defendants were the original founders of the vil
lage and that during the Sikh rule they had granted 
the land in occupancy tenancy to the ancestors of the 
plaintiffs. Following this order, the defendants were 
•entered in the revenue papers as proprietors and the 
plaintiffs as occupancy tenants under them, not liable 
to pay any malikana, but liable to pay the Govern
ment revenue, cesses and malba. No appeal against 
this order was made by the plaintiffs to any higher 
authorities*

About fourteen years later, the predecessors of 
the present defendants brought a suit against the pre
decessors of the plaintiffs for recovery of Rs.26 as 
malikana. The latter denied that they were occu
pancy tenants, and also pleaded that they were not 
liable to pay malikana. That case was eventually de
cided by a Division Bench of the Chief Court on the 
13th February 1868 (Civil Appeal lSfo.954 of 1867), 
who held that the question that the relationship be
tween the parties was that of landlord and occupancy 
tenant and also the question that the latter were not 
liable to pay malihana were res judicata by reason of
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]m  the decision of the Settlement Officer dated the 28tli^
-   ̂ December 1853 above referred to.
Ch\nda SmGH

V.
PmTTiT SiNGii. 1889, in the course of the revised settlement

of the Ferozepore district, the predecessors of the pre
sent defendants again raised the question of the liabi- - 
lity of the plaintiffs to pay molilmna. The plaintiffs 
resisted the claini on the strength of the decision of 
the 28th December 1853. The Settlement Oihcer, Mr. 
Francis rejected the plea holding that the order of 
1853 to the efect that no ?iialika?ia was payable held 
good during the currency of the first regular settle
ment only and was not intended to be a perpetual bar 
to the levy, or enhancement, of malikana by the defen
dants from the plaintiffs. He accordingly passed a 
decree that the present plaintiffs were occupancy ten
ants luider section 5 («) of the Tenancy Act and that 
they were liable to pay the present defendants malikmia 
at the rate of two annas per rupee of the land revenue 
assessed, with effect from kliarif 1888. This order 
was duly given effect to in the revenue papers, and it 
appears from certain proceedings before the Tahsil- 
dar held on the 20th. January 1890 that the rent [mali- 
ktinu) for the previous harvest was actually paid at 
the rate fixed. The parties are not agreed as tO'- 
whether rent was paid between 1891 and 1929. The 
plaintiffs rdlege that they never paid it, while the de
fendants have produced their account books showing 
such payments during this period at regular intervals.
It appears, however, that in 1929 and 1930 the defen
dants bi'ought several suits against the plaintiffs in 
Eeveniie Courts for recovery of the rent at 0-2-0 per' 
cent of the jama. In defence the plaintiffs again 
denied that they were tenants under the defendants,, 
but their pleas were overruled and the suits decreed..
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In order to have the questioii of title determined, tlie 1936
plaintiffs have instituted the present suit in the C iY i l  

Court for a declaration that they are the owners of the _ y-
land and not occupancy tenants as shown in the ^
revenue papers.

The lower Court has held the question of title to 
be res judicata by reason of the decision of the Settle
ment Officer dated the 28th December 1853.

In the memorandum of appeal presented by the 
plaintiffs in this Court, it was urged that the decision 
of the Settlement Officer on a question of title couid not 
be res judicata, as Civil Courts alone have jurisdic
tion to determine' such question. It appears, how
ever, that in 1851-53 the Settlement Officers in tliis 
part of the Punjab had exclusive jurisdiction to de
cide questions of title relating to agricultural land.
It is no doubt true, that under (Bengal) Regulation 
VII of 1822, a defeated claimant before a Settlement 
Officer was given the right to contest his decision on 
a question of title in a Civil Court, and this Regula
tion was brought in force in Ferozepore district after 
its Annexation about 1845. But at the request of the 
Board of Administration of the Punjab, conveyed in 
their letter No. 94 dated the 14th August 1849, these 
provisions of the Regulations were modified by the 
Government of India so far as the Cis-Sutlej and 
Trans-Sutlej territories of the annexed districts were 
concerned, and it was ordered that the decisions given 
by the Settlement Officers on the merits of all disputes 
relating to land be made final, subject to the usual 
revenue appeals. These orders will be found in letter 
No. 1602, dated the 1st September 1849, from the 
Secretary to the Government of India jto the Board of 
Administration for the Affairs of >he Punjab {See
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Baridey's “ Non-Regulation Law of the Punjab ” 
aAMBA SiMGa page 41 (1871 eel). It appears that these orders re- 

V. mained in force till 1865, when Civil Courts were 
M.1TMI Si?*on. exclusive jurisdiction to decide such questions.

It is thus clear that in 1851-53 the Settlement 
Officer was the only judicial authority competent to 
decide questions of title relating to agricultural land. 
In view of this, Mr. Badri Das conceded before us 
that the decision of 1853 is res judicata, and the 
question of title cannot be re-agitated in Civil Courts 
now.

This concludes the plaintiffs’ appeal. It may, 
however, be remarked that even if for any reason the 
Settlement Officer’s decision on above-mentioned were 
held not to bar the present suit, the plaintiffs, on whom
the omis admittedly lay to prove the revenue entries, 
which have been repeated in the various settlements 
and jamahmidis for more than eighty years, are in- 
rorrect, have failed to produce any evidence to prove 
their claim.

The appeal fails and is dismissed with costs.

A ffea l dismissed.
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