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Sessions Judge may either confirm”™ moclifyj or annul sucli sentence
of tlie Assistant Sessions Judge”~ We do not consider that the
word modify” includes, or can have been intended to include®
the power of enhancing the sentence. An Appellate Court can,
when hearing the appeal, enhance a sentence under section 280 of
the Code; and the High Court, as a Court of revision, can enhance
a sentence under clause 7 of section 297 j but no such power of
enhancement of sentence is any where given to a Sessions Judge
taking up a case referred by an Assistant Sesf*ions Judge under
the last clause of section 18. «

The Court, therefore, alters the sentence, passed by the Ses-
sions Judge of Surat in this case, to one of four year)? rigorous
imprisonment.

Order aceonlingly.

APPELLATE CRIMINAL.

Bc/oro Sir Charles Sargent, Kt., Officiatinci Clilo/ Jastlco, anil Jnslices
IL MelviU, KanhaJl, Finhcy and F- D. Mcluill,

IMPERATRIX y. ABDULLA.=*
The Code of Cr'mIml Procedure {Act X of 1812 Sec. id—Order—GomniiUtiL

Tlic ~.woril “ order” in section 46 of the Code of Criminal Procedure, associated
as it is with the words “ judgment and sentence”, means a linal ordci’, i.e., one dis-
posmg of a case so far as the Magistrate, to Avhoni a Subordinate Magistnvto sul™
mits the proceedings of the caso for higher punishment, is concerned. It docs
not deprive, that Magistrate of the cxercise of his discretion as to its lieing a
proper caso for the Sessions, and of tlie power of committing it for trial given by
section 143 of the Code of Criminal Procedure.

This was an appeal from the sentence of transportation for lifo
passed on Abdulla by C. F. H. Shaw, Session Judge of Belgaiim,
convicted, on his own plea of guilty, of the offences of house-
breaking with intent to commit theft and theft in a dwelling-
house. The said Abdulla was thrice previously convicted of

similar offences.

The convict was at first tried by the Second Class -Magistrate of
Athni, -svio found him guilty; but, being of opinion that he deserv-

* Appeal No. 207 of 1879.
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ed a more severe puuislimenfe tlian it was compefcent to him to » 1830

pass, suljmitted tlie proceedings to Mr. G. Waddingtoiij Magis-
trate of tlie District of Belgaum, under section 46 of tlie Code of
Criminal Procedure (Act X of 1872). Tlie latter officer was of
opinion tliat the accused should be committed for trial by the
Court of Session ns an habitual offender, and made an order
accordingly. The Session Judge doubted the legality of the com-
mittal, but, accepting it, proceeded with the trial.

There was no appearance either for the appellant or the Crown
in the High Court. Befo?e the consideration of the merits of

the appeal the question for the determination of the High Court .

was whethg.’ the committal and the subsequent trial were legal.

M. Melvill, J.— On the 30th August 1877 it was held by a
Division Benc¥™\ consisting of Pinhey, J., and myself, that when
the proceedings of a case are submitted, under section 46 of the
Code of Criminal Procedure (Act X of 1872), to the Magistrate
of the District, he has no power to order a new trial by the Court
of Sessions or any other Court, unless he considers that an oifenco
has been committed which was not within the jurisdiction of the
Magistrate before whom the trial was held.

This ruling was in accordance with the decision of the Cal-
cutta High Court in the case of Bhichdri Miillicdc, reported 10
W. R. 50 (Criminal Rulings), but is opposed to the opinion which
has been since expressed by a majority (two out of three) of the
Madras High Court -in the matter of Chinnimangadu™-K

The question is not free from doubt; but, on the whole, | think
that our decision of the SOtli August 1877 was correct.

By section 46 of the Criminal Procedure Code (Act X of 1872)
the Magistrate who tries the case records a conviction, and sub-
mits the proceedings to the Magistrate to whom he is subordinate,
In order that a more severe punishment may be inflicted than the
trying Magistrate is competent to award. The section goes on
to direct that the superior Magistrate “ shall pass such judg-
ment, sentence, or order in the case as lie deems proper, and as
is according to law.” By the ordinary rule of legal construc-

(>) See v. Lnhhman Satdpci, Cr. Rul. for 1877, Part |1, not reported,
(M I. L. R., 1Mad. 289.
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tion (see Maxwell on Statutes, p. 297 et seq.) the general word
“ order”, folloTviug the particular and specific words judgment
and sentence”, ought to he presumed to be restricted to thesame
terms as those words, and to comprehend only such orders as are
final in their nature; and this construction seems warranted by
other parts of the Code in which the word order” is used in
combination with the words judgment and sentence”, and in
which it seems to be a mere expletive equivalent to one word or
the other. Thus Chapter XXXIV is headed of the judgment,
order, and sentence', but in section 44 in that chapter the word
“order” is used as identical with the word judgment, and the
chapter contains no provision for making any other oi\der.

It may, no doubt, be considered undesirable to hold that, when
a Subordinate Magistrate convicts an old offender, when ho ought,
in the exercise of awise discretion, to have sent the case to the
Court of Sessions, the superior Magistrate, to whom the proceed-
ings are submitted, should be forced to adopt the conviction, and
pass thereupon a very inadequate sentence. But the same objec-
tion applies still more strongly in cases of the same description,
in which the Subordinate Magistrate not only records a convic-
tion, but takes upon himself the responsibility of passing sentence.
In such cases there is no authority, (not even, | think, the High
Court), which could set aside the conviction and sentence, and
order a committal to the Court of Session. The fact seems to bo
that the Legislature, while indicating generally how the dis-
cretion should be exercised, has loft to the trying Magistrate the
power of determining by what tribunal the final sentence shall bo
passed. If the offence is within the Subordinate Magistrate™'?
jurisdiction, he may, in his discretion, either convict and pass
sentence himself, or convict and refer the proceedings to the
superior Magistrate, if he thinks that a sentence of two years’
imprisonment will be adequate; or refrain from convicting, and
commit, or cause the committal of, the case to the Court of Session,
iIf he thinks that a sentence of two years’ imprisonment will bo
inadequate. If he adopts either of the two first courses, the con-
viction is perfectly legal, and cannot be set aside on the a-round
that the sentence which the Subordinate Magistrate has passed,
or the sentence which the superior Magistrate is competent to
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pass, is inadequate. The remedy liesin areference, after sentence
passed, to tlie Higli Court, which has the power in all cases to pass
a pj'oper sentence.

F. D. Melvill, J.—The question for decision is whether a
Magistrate, to whom a case has heen referred nnder section 46
of the Criminal Procedure Code, can set aside the finding of the
Subordinate Magistrate, and commit the prisoner to the Court of
Session, and it turns chiefly on the effect to he given to the word

order” in that.section.

The District Magistrate may, under section 46, pass judgment
or sentence, that is, he may sentence on the finding already re-
corded, or he may pass judgment of acquittal j or he may pasa
some other order, wliich is, | hold, an order not in addition to the
sentence, but opposed to, and distinct from, it. If it had heen
intended that the order should be in addition to the sentence,
the wording would have been “ and may also pass such other
order, hcJ* | do not think it is possible to give full effect to the
whole section, unless it is held that the word order’™ refers to
something quite opposed to, and distinct from, the judgment or
sentence. And | cannot understand to what order reference can
be made, unless it refers to an order for commitment. The firo-
cedure laid down for the District Magistrate seems to show that
he is not to be bound by the result of the trial, so far as it was
conducted before the Subordinate Magistrate. He virtually has
power to re-investigate the case from the commencement, and
it would be inconsistent with such power if he is to be tied down
within the limits which the Subordinate Magistrate has chosen
to draw by finding the prisoner guilty of a specified offence.

The question, however, remains, whether the District Magistrate
Is prohibited by the Code from setting aside the finding of the
Subordinate Magistrate. Now it is laid down that a judgment or
final order cannot be altered by the Court making it; and it is also
laid down that no Court, other than the High Court, shall alter
any sentence or order of a Subordinate Court except on an appeal.
But a mere finding that a prisoner is guilty of an offence, does
not amount to a judgment, sentence, or order; and | am not

aware of any provision of the Codo which declares such finding
B 833%*'8
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(as distiEcfc from a judgment or sentence) to be final. It is only
Iin regard to section 40 tliat tlie (question of ¢v findings qs distinct

N judgment or sentence, could arise; and tlie wording
of ttat sectionj giving, as it does, sucli wide powers to tie
District Magistrate, seems to me to give by inference to that
Magistrate the power to deal with the case as if he had tried the
case in the first instance.

| am, therefore, of opinion that that officer has power to commit
a case referred under that section to the Court of Session.

PINHEY, J.-— agree with the opinion of F. D. Melvill, J.

Kemball, J.—1 am of opinion that the ruling of the Divi-
sion Bench of the 30th August 1877 was right, and should
be upheld. 1 am not awai'e of any authority residing in a
Magistrate, save in cases falling under either section 280" or
section 328(-" to set aside a finding passed by a Subordinate
Magistrate, and order a now trial; and I cannot but think
that, had the Legislature intended to give the Magistrate, to
whom proceedings are submitted under section 46, the option
of either completing the trial himself or committing the caso
to the Court of Session, it would have expressed itself to that
effect in clear terms, as it has done under the preceding' sec-
tion 45. It does not appear to me that a>y inference is to
be drawn as to the intention of the Legislature from the use
of the words “ judgment, sentence, or order” in section 46.
In the corresponding section 277 of the old Criminal Proce-
dure Code (Act XXV of 1861 and VII1 of 1869) the word judg-
ment” did not appear, and the reason for its introduction into sec-
tion 46 of the present Code is, at best, but matter for conjecture.
It may be that, as the recording of a finding by the submitting
Magistrate was no longer rendered obligatory under tlie new
Code, it was considered necessary to insert the word " judgment’'\
as providing an additional duty to be performed by the superior
Magistrate; or the addition may have been considered as a
necessary and appropriate amendment of the corresponding

(1) i.e., ia appeal.

(1) j,e "witliout appeal in cases of conviction on cvideuce partly recorded by
.one Magistrate and partly by auother,.
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provision in tlie ol d,a jndgmeut” of acquittal "being required
before making an “ order” for discliarge. But section 46 is so
worded as to render it doubtfulj whatever may have boon tlie
intention of tlie Legislature, wlietlier a reference can be made
unless a finding is recorded. The use of the words judgment,
sentence, or order™ is quite compatible with the proposition that
the Magistrate, to whom the reference is made, is bound to dispose
finally of the case himself.

Under the circumstances the question must now be referred to
a fifth Judge : so let the pap*ers be submitted to Mr. Justice G-reen.*

Dec. 19, 1879. sargent, C.J.—The question, which has been
referred to*nie under section 271 B. of the Criminal Procedure
Code, Is, whether the Magistrate, to whom proceedings have been
submitted by a Subordinate Magistrate under section 46 of the
Criminal Procedure Code, may commit the case for trial at tlie
Sessions. The answer to it depends upon the mea.ning to be
assigned to the term order” in tlie above section.

| agree with Mr. Justice M. Melvill in liis conclusion, from the
circumstance of its being associated with the terms "jadgmenfc
and sentence”, that a final order, i c., one disposing of the case
so far as the Magistrate is concerned, was contemplated by tlie
section; but | think he is mistaken in supposing that it is a
mere expletive, or that in chapter 34, which has the heading
“ judgment, order and sentence” (upon which he relies for
that conclusion), the term “ order” is necessarily identical with
“judgment’ It is plain, | think, from the concluding part of
section 464, that an “ order” submitting the case to the High
Court was one within the contemplation of that chapter. By
analogy, an order by the Magistrate of the District committing a
case for trial at Sessions may well be supposed fo be such an
order as was contemplated by “ judgment”, sentence, or order
in section 46. If that be so, is there any reason to be gathered
from the section itself, or from the general provisions of the
Code, for restricting the meaning of the term ? It is said that
the Legislature has left to the trying Magistrate the power of

* In consequenceJdlof the sudden indisposition of Mr. Justice Green, the case was
rofei’roil to the Chief Justice, under section 271 B., whose' juclgnient, as provided fbr
in that section, became the judgment of the Court.
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dotermining by wliat tribunal the final seiitonce shall be passed.
No doubt he can either dispose of the case himself, or by the
concluding para, of section 46 send it for trial at the Sessions,
and by section 221 ought to do so, if he is of opinion that it is a
proper case; but this scarcely disposes of the question, whether, if
he is not of that opinion, and thinks it best to send up the
proceedings to his superior, the District Magistrate, the latter ig
to be deprived of the exercise of his discretion as to its beinfli
proper case for the Sessions, and of the power of committing itlor
trial given by section 143. If that' has been the intention, |
should have expected it to be clearly expressed, and that such
comprehensive terms as " judgment, sentence, or OKler~would
not have been used.

Nor does the existence of a finding of guilty on the record,
militate against the exercise of such power by the District
Magistrate, as it is plain that the finding is not intended to be
binding on him, and that he may direct an acquittal; and, as is
pointed out by the High Court of Madras (I. L. R. 1 Mad. 289),
an order of committal for trial will have the same effect. It was
said that the power is given specially in section 45, and not so in
section 46; but this even does not appear to me to be entitled to
much weight, as it may well have been thought necessary to give
more specific directions when dealing with Subordinate Magis-
trates whose powers are of such a varying nature. For the above
reasons, and also because there appears to be an nnn,nimity of
opinion amongst the members of the Court, that the construction
which gives the power of committal to the District Magistrate is
the more convenient one, | think that the ruling of. the Division
Court on the 30th August 1877 should not be followed, and that
the Sessions Judge should be directed to try the case.

Jan. 8, 1880. This being the opinion of his Lordship the
Chief Justice, it was followed, and the appeal was disposed of on

the merits by Pinhey and F. D. Melvill, JJ., who reduced the
sentence to transportation for ten vears.



