
1S79 other partaer, “  But it gives him a right to a bill in equity, calling for an account
r  AMMBH \i settlement of the pai'tnevship concerns, and thus to entitle liimself to that 

j,_ interest in the property which, upon the final adjustment and settlement of the
T he Con- partnership concerns, shall bo ascertained to belong to the execution partner, and

nothing more ’’—(Story on Partnership, sec. 262). The plaintiffs must amend their 
 ̂ plaint, and the Subordinate Judge must then ascertain, after taking all the
 ̂ accounts of the business, whether Kuber Bhuhl would have been entitled, on the
' date of the auction sale, to any and what interest in the buildings and imidements

sold in execution ; and if it be found that Kuber BhulA would' have been entitled 
to .such an interest, then a decree should be made, enabling the ijlaintiffs to
realize the value of .such interest. We, accordingly, reverse the Subordinivte

>, Jiiclgê s decree, and remand tlie easê  in order tliat the plaintiffs may amend their
plaint, and that tho suit may be disposed of in aceordanoe with the view above 
expressed, The plaintiffs must bear the costs of this appeal.
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APPELLATE CIVIL.

Before M}\ J usUcg ill. Melvill and jUv. Jw tlcc  Binlieij,

Octohci* S. VINA'YAK GOVIND and NA’EA'YAN(oiuginalDefendants),
A ppellants, BA’BA^JI (original Plaintipj:̂ ), Bespond-ent/̂

Pronilm ry note pcujahk on demand—Limitation—Act X I V  o f 1859—
Act IX  of m h

On the 12th December 1864, the plaintiff sold seven bars of gold to the defendp.nts, 
and deposited with them the value thereof, to run at interest, and payable on 
demand. The defeiidauts entered the amount in their own books, and furnished 

, the plaintiff with a pass-book, which contained this entry: ‘ ‘ The account of the
i , amount deposited by B. (the plaintiff) with V. (the defendants) o f ‘the city of
i h; Poona. The details of it are as follows : Wo have debited the amount to our-
f selves, and will return it whenever you demand it, Shalcc 1786 (a,d. 1864).’^
I j The defendants adjusted the account in the plaintiff’s pass-book in July 1865 in
it ' • ■ ] ■
ij '4 these words; “ Balance this day tho 1 s t mrZya, Shahe 17S7, Ra, 1,159-2-0.

‘ Interest on this sum will run from 1st Jijest vadi/a, ShaJce 1787 (a , d , 18G5).”
This entry was signed by the defendants. The plaintiff drew several times 

: agjunat this account within the first year, sometimes taking cash and soraetimc.s
|i' ; plaintiff’s demanding the money in April 1877) the defendants

refused to pay it. The plaintiff  ̂ therefore, lUed a suit against them on the 25th 
June 1877. The defendants pleaded limitation.

Ilekl that, regarding the entry made by the defendants in the plaintiff’s book as 
a promissory note, the suit was barred by the law of limitation.

Under Act XIV of 1859, the jjeriod of limitation on a promissory note payable 
on demand, commenced to run from the date of the note and not from the date 
of demand.

A claim baiTed by limitation, when Act IX of 1871 came into forcc, was not 
revived by the passing of that Act.

* Secoixd x\ppcaJ,No. 201 cf 1879.
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T h is  .was a second appeal from the decision of W. H. Ne"wnliam_, 
Judge of tlie District Court at Poonaj iii appeal No. 40 of 1879  ̂
reversing the decree of C. S. Oliitiiissj Subordinate Judge (First 
Class) at tlie same place  ̂ in Original Suit No. 786 of 1877,

The plaintiff brought this suit against Vinayak Ramchandra 
and his two brothers, Govind and Narayan, in the Court of the • 
First Class Subordinate Judge at Poona, to recover from the defend­
ants the sum of Es, 1,909-2-0, being the balance, with interest, of 
money deposited by the plaintiff with the defendants’ firm. The 
plaintiff alleged that on tlte 12th December 1864 he sold seven 
bars of gold to the defendants’ firmfor Rs. 2,878-8-0, and deposited 
the money‘ with them to run at interest at 8 annas per cent, per 
mensem; that the defendants promised to pay the amount on 
demand; that they duly entered the money in their books to the 
credit of the plaintiff, and furnished him with a pass-book (exhi­
bit No. 24) containing this entry: ^̂ The account of the amount 
deposited by Babaji with Vinayak Ramchandra Tapre, of the 
Kashbe Peth of the city of Poona. The details of it are as follows: 
We have debited the amount to ourselves, and will return it 
whenever you demand it, Slicike 1786” (then follow several debit 
and credit entries); that the defendants adjusted this account 
in the plaintiff’s pass-book in these words : Balance this day
the 1st of Jyest vctdya, Shake 1787, Rs. 1,159-2-0. Interest on 
this sum will run from 1st Jyest vadya, Shalce 1787. Signed 
Vinayak Ramchandra Tapre by the hand of Grovind Ramchandra 
Tapre; ”  that he drew several times against this acconnt, some­
times by taking cash and sometimes gold, within a year of the 
opening of the account; that he demanded the money from the

4

defendants in April 1877, but that they refused to pay it. The 
plaint was fded on the 25 th June 1877.

The defendants denied the deposit, and pleaded limitation.

The Subordinate Judge held that the limitation of three years 
applied to the suit, and that it was barred, whether the period was 
counted from the date of the deposit, 12th December 1864, or from 
the date on which the account was adjusted in July 1865. He 
found, however, that if the suit were not barred by limitation, the 
plaintiff would be entitled to recover the amount claimed by him.

1879
V in a ’tak  

Govind and 
N a 'r a 'yak

V.
Ba 'baVi.
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He_, accordiugly, dismissed the plaiuti|E’s claim ou tlie 27tli Jan­
uary 1879.

In appeal, the District Judge reversed the decree of the first 
Court, holding that the suit was not barred. He held that Act 
IX of 1871 applied to the case, and that, as the money was pay­
able on demand, limitation did not begin to run till a demand was 
made, and that such demand was made by the plaintiff within a 
year of the suit. He, therefore, ou the 2nd July 1879, made a decree 
jn favour of the plaintiff for the whole amount claimed, with inter­
est at 9 per cent, from date of suit to date of payment.
■ In both the lower Courts it was contended for the plaintiff that, 
as the money was a deposit in the hands of the defendants, the 
limitation of thirty years applied to the case. But the Courts 
overruled the contention, and held that it was not a deposit in 
.the sense in which the word is used in the Limitation Acts. On the 
18th July 1879, the defendants preferred an appeal to the High 
Court against the decision of the District Judge.

Latham (with him Ndiidbhai Earidiis, G-overament Pleader, 
Rao Saheb V. N. MandUIc, and G. R. Kirloslmr) for the appel­
lants.—The District Judge was wrong in holding that Agt No. 
IX of 1871 governed the case. That Act came iuto force on the 
1st April 1873 with respect to suits. But the plaintiff’s claim was 
completely barred before that date. He deposited the money 
with the defendants on the 12th December 1804, when Act 
XIV of 1859 was in force. Under that Act the limitation of 
three years applied to a case like the present, and the period 
commenced to run from the date of the deposit, and not 
from the date o f demand. Such is the rule laid down in Vdr- 
hati Char an Muhcrji v. Bdmndrdijan MotildP\ Nocoor Ghiinder 
Bose V. Kally Kumdr GhosiP\ Dosdhlidi v. KherhddjP\ Ilcm- 
pamiiud V. Eammuid‘̂ \ Vencatardminier v. Mancho Beddi/% 
Chinndsdmi Iyengar v. Qopd}dc1iarrif̂ ’\ Some of those cases 
also show that a claim once barred under Act XIV  of 1859 
cannot be revived under the subsequent Act No. IX of 1871.

(I) 5 Beng. L. R. 396.
P) I. L, R., 1 Calc. 328.

7 Bom. H. 0. Rep. 181, A. C, J.

(1) 2 Mad. H. 0. Rep. 472. 
(s) 7 Mad. H, C. Rep. 298. 
(«) 7 Mad. H. 0. Rep. 392.
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No doubtj tlie Calcutta decisions are conflicting on tliis point. 
But tlie Madras decisions liave uniformly lield that, in a case of 
money payable on demand  ̂ limitation began to run under Act 
XIV of 1859 from tbe date of the note and not from the date 
of demand. Although some doubt may appear on this point 
from the guarded expressions of Westropp, C.J.j in MddhavbMi 
V. Fattesinĝ \̂ yet that doubt is cleared up by his distinctly lay­
ing down the rule in RimcJiandra v. 8omâ \̂

Macpherson {^?fi l̂ihim81iantdmmN(h'dyan) for the respondent,— 
The money is payable on ‘ demand, as appears clearly from the 
entry made by the defendant in the plaintiff’s book. No cause of 
action, therefore, accrued to the plaintiff till a demand "was made. 
In Tarini Pmsdd Ghose v. Bdynhrishna Bdnerji^% which was 
a case of a deposit, like the present, payable on demand, the 
Calcutta High Court held the cause of action to arise, not on the 
date of the deposit but on the date of demand. The same Court 
laid down a similar rule in Brammamayi Dasi v. AbJiai Charan 
Ghowdlmj Both of those cases were under Act XIV  of 1859. 
In Pdrhati Charan MtiJcerji v. Bdmndrdymi MotildP'  ̂ Maopher. 
son, J., followed the rule of Enghsh law applicable to cases of 
money payable on demand. But he did so with great reluctance. 
The Judge has found that plaintiff demanded the money within 
a year of his suit. The claim, therefore, is not barred.

The following are the judgments of the Court:—
M . M e ly i l l ,  J.—Regarding the entry in the plaintiff's book 

(exhibit 24) as a promissory note payable on demand, I think that 
we must hold that the period of limitation commenced to run from 
the date of the note, and not from the date of demand. There is 
some conflict on the point in the Calcutta decisions, Pdrhati Gharan 
Muherji v. Bdmndrdyan Motildl Tarini Parsdd Ghose v. Ram- 
hrishnd Bd)ierjî '̂ \ Brammamayi Ddsi v.Ahhai Charan Ghowdhrŷ '̂f̂  
Nocoor Chunder Bose v. Kallyhumdr Ghose ; but the Madras

1879

(1) 10 Bom. H. C. Eep. 487.
(2) I. L.R., 1 Bom. 305, note,
(3) 6 Beng. L, E. 160; S. C. 14 Calc. 

W, E. Civ. Rul. 124.
W 7 Beug. L. R, 489,

(5) 5 Beng. L. R, 396.
(c) 5 Beng. L. R. 396,
(7) 6 Beng.'L, R. 160,
(8) 7 Bei)g. L. R. 489. • 
(a) I. 1 Calc. 328,

/

V ina-’yak  
G ovind and 

N a 'ra '^an
V.

B a ’b ’a j i .



234, THE INDIAN M W  REPORTS. [VOL. IV.

VriTA'YAK
G ovind  a k d  
N a ’b a 'yah

V,
B a 'b a 'j i ,

1879 Court has uniformly followed the English cases : Eempammal v. 
'Eanimdn 0. Vencatdmmdnier v. Manche Eeddy Ohinndsdmi 
Iyengar v. Goimldcharry^^\ This Courts in its original jurisdiction, 
adopted the same view in Dosdhhdi v. Kherhddji and though 
in Mddhavhhdi v. Fattesinĝ ^̂  the learned Chief Justice guarded 
himself against holding that the same rule would extend to the 
Mofussilj yet in a later case, Bdmchandra v. Somâ '̂\ we find him 
distinctly ruling thatj under Act XIV  of 1859, the period of 
limitation applicable to a promissory note payable on demand 
commences to run from the date of the*note. I believe that there 
are other decisions of this Court to the same effect, to which I 
have myself been a party. On the whole, I think |jhat we are 
boimd by authority to hold that the plaintiffs claim was barred 
by limitation when Act IX  of 1871 came into force; and that 
being so, I  have no doubt that it could not be revived by the 
passing of that Act. The decision of the District Court must be 
reversed, and the claim rejected. The parties to bear their own 
costs in this appeal. The plaintiff to bear all costs in the Courts 
below.

PiNHEY, J.— The plaintiff on 14th Margaslmsh Shudh 1786 
(12th December 1804) took 162 tolas and 2 mdsdsoi gold to the 
shop of the defendants, who are gold merchants and money-lend­
ers, and sold it for Rs. 2,878-8-0. Instead of receiving the money 
in cash, plaintiff left it with the defendants to run at 8 annas per 
cent, interest. On this being done, a current account was opened 
in the plaintiff’s name in the defendants’ books, and, according to 
the not unusu£il custom of natives in the Mof ussil, a counterpart 
of the account was entered in a book of plaintiff by the defend­
antŝ  karkun, the entry being signed by the second defendant in 
the name of the first defendant. The particulars entered in plaint­
iff’ s books are set forth at page 2 of the Subordinate Judge’s 
judgment. Witljin a year of the account being opened, plaintiff 
drew against thiŝ  account seven times, sometimes taking cash, 
sometimes gold.

(1) 2 Mad. H. C. Rep. f c .  0) 7 Bom. H. C. Rep. J81, A. C. J.
(2) 7 Mad. H. 0. Eep. 2 ^  (») 10 Bom. H. C. B.ep. 487.
(3) 7 Mad. H. C. Kep, 39^ !■ L- K., 1 Boni. 805, note.
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On 1st Jyesf vadya, Shahe 1787 (July 1865) the account hi ^̂ 79

V,
‘ba'ji.

plaintiff^s book was made up, interest being credited to him̂  and V ix a V a k  

tlie balance due to plaintiff was struck as Rs. 1459-2-0. At tlie Na'ba'yas- 
::ooli of the account so made up, the second defendant, in the name ^ ̂  
of the first defendant, signed an endorsement certifying the amount 
found due, and that interest was to run on the balance.

Whether, therefore, the entry in exhibit 24, on which plaint­
iff sues, is an ordinary native account current, as I hold it to be, 
or whether either, of the promises, one at the head and the other 
at the foot of the entry, converts the document into a promissory 
note, it appears to me clear that Act XIV of 1859 applies to the 
case, and I agree with the Subordinate Judge in considering 
that the three years  ̂ period of limitation must be counted, either 
from the date of the deposit (12th December 1864), or from the 
date on which the balance of Rs. 1,159-2-0 was struck in July 
1865 j and that the suit is barred by the law of limitation.”

Decree 'reversed.
Noie.—See Hingun Ldll v. Dclee Parscld, 24 Calc. W, Rep, Oiy.

Rnl. 42.

APPELLATE CIVIL.

Befon Sii' Charles Sarfjent, K t, Officicdhuj Chip/ Justice, and Mr, Jnstka
M. Mchm.

SHIDLINGA'PA’ and  another ( original D efendants), A ppellants,
V. C H E N B A SA 'P A '(OEiGiNAL P la in tiff), E espondent.*

EecjMrcdion—Act No, 111 o f 1877, Sec. 17, Cls, (b ) and (c)~Heixipts
ly  mortgagee.

Eeceipts passed by a mortgagee for sums paid on account of the raorfcgage- 
debt, and exceeding Rs, 100 each, are not inadmissible in evidence for waat of 
registration under Act III of 1877, sec, 17.

Tlie technical term consideration” , implies that the person to whom the 
money is paid, himself limits or extinguishes his interest in the land in considera­
tion of such payment. Such limitation or exti:iction (if there eaai be said to be 
any) as results from the payment on accoxint of the mortgage-debt, is the legal 
consequence of such payment, and not the act of the mortgagee,

The payment reduces the sum dud at the time on the mortgage, and thus mo­
difies the account between the mortgagor and mortgagee. But it does not operate

* Second Appeal, No, 288 of 1879.
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