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opinion.. The plaintiff cannofc now stand in a better position™

43
as against tke present defendant, tlian if liis original suit iad'

Been properly constituted; that is to say, he is bound to giye
to the defendant an opportnnity of redeeming his mortgage,
the gennineness of which is not seriously contested by the defen-
dant. We think that the proper decree to. make in this case
Is that the defendant do pay to the plaintiff, within six months
from the date of ascertaining the amount due, the sum to
which the plaintiff is entitled under liis mortgage, and that,
in default of such payment, the plaintiff be put in possession
of the mortgaged property, and the defendant be for ever
foreclosed. When either party applies to the Subordinate Judge
for execution of this decree, the Subordinate Judge should, (after
notice to the other party,) take an account of the amount due on
the plaintiffs mortgage ; and the six months within whicli
the payment is ordered, should, date from the day on which
the amount due may be determined by the Subordinate Judge.

The decree of the District Court is amended accordingly.
The parties to bear their own costs throughout.

Order acconiinghj.
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Before 1HT. Justice Maxwell Melvill and Mr. Justice F.D. MehilL
ICHHA'SHANKAR, Plaintiff, u KILLA and another, DEFEarDANTSs:
Lhnitaiion—Bond—Act 1 X oJWI\—Act XV of \%H, Sec. 2.

Tlie (Icfeiidpnt oxecutod on the 20th April 1875 a bond to the plaintiff, /?

witlioiit making a deni<aucl for Lis money, filed asuit upon it on the 21st
3S78. m

Held that under section 2 of the Limitation Act XV of 1877 t
barred, although more than throe years had elapsed since the/’

This was an application for the exercisf'
extraordinary jurisdiction.
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at Surat to ret™over Es. 490 due on a bo™
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defendant on tlie 20tli of April 1875, The bond stipulated for
payment on demand. The plaint was filed on the 21st of June
1878, that is, more than three years after the date of the bond.

The defendant contended that the suit was barred by article 73
of section 2 of the Limitation Act XV of 1877, which provides that
the limitation of three years upon a bond runs from the date of
its execution.

The Judge of the Court of Smali Causes, Khan Bahadur
Kaikhoshru Hormasji, allowed the contention, and rejected the
plaintifi®s claim.

Thereupon the present application was made to the High
Court by the plaintiff.

Nagindds Tulsidas for the plaintift.—Under Act I X of 1871 the
Jimitation*on a bond payable on demand was three years from the
date of making the demand : art. 72,sec. 2. Under Act XV of 1877
the period of limitation is the same, but the legislature by article
73, section 2, provides that it is to begin from the date of the bond.
The latter period is shorter than the former, and in such a case
section 2 of the present Act gives a peried of two years from the date
when it came into force, viz., 1st of October 1877, within which”'*ie
suit could be brought. The present suit was filed on the 21st of
J'une 1878, and was within time: OmirotlaU Bey v. A, HonellIS™

\Gohuldds Kdhdndds for the defendant.
The judgment of the Court was delivered by

M. Mmbrivitr, J.—We think that the intention of the. latter
orftion of section 2 of Act XV of 1877 was to extend for two
's the benefit of the old law in cases in which a plaintiff
prejudiced by the application to his case of the provi-

\the new law. In the case of notes payable on demand,

~on Act of 1877 prescribes a period of three years

\ the note, while under the Act of 1871 the period

“Wii from the date of demand. The holder of

4 would be seriously prejudiced if the law of

applied to him, for the period of limitation

pire on the very day aftir the Act was
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passed / wliile under tHe old law the period miglit not even liave 1879 m-i
commenced to run. To meet sucli cases tlie Legislature has given Ichha'shax-
to plaintiffs so situated a period of two years from the date of the v
passing of the Act, and™ thei'efore, the present claim, having heen Khia.
brought in 1878, is not barred. This view of the law is In

accordance with that taken by the Calcutta Court in Omirotlall

Bey v. A. Eowdl. The order of the Court of Small Causes is

reversed, and the case remanded for a decision on the merits,
Costs to follow final decision.

Order accordingly.

APPELLATE CIVIL.

Before Mr. Justice M. Mehill micl Mr, Justice Keinhall.

SAMBHUBHAI KAESANDA'S ioRiGINAL Plaintipp), Appellant, v. s5iV- January5.$
LA'LDA'S SADA'SHIVDA'S DESA'l (okiginal Defendant), Eespondent.*

Registration—Begvlation 1X of im —Acts XI1X of 1843, XVIofm i, XX of

18"6—Priority of Q-egistered over vnregistered instmments—Purchaser at CovTt's
sale—Burden of proof—Adverse possession—Li”™nUation. N

On tlie IStli January 1876, plaintiff became purchaser at a Court’s sale of the
right, title, and interest of G and N'in a3hop, and, having been, obstructed by
defendant in obtaining possession of it, sued to recover it from him. The plaint
was filed on the 27th January 1877. Defendant answered that he purchased it
from G under a deed of sale dated 5th January 1865, and that he had been in
possession since that day. The deed of sale was not admitted in evidence for
want of registration, but it waslounS Tjiiat defendant had been in possession as
owner since 5th January 1865.

Held that as tlie defendant admitted that he had derived his title from G {of
whoso interest in the shop the plaintiff was assignee) the burden of proof lav
upon the defendant, and that he had failed to prove his purchase, inasmuch,-as his
unregistered deed of sale could not be recoived in evidence, and oral evidjJuCe was
inadmissible in place of the deed, Z

Held, also, that although the defendant could not pXove a title by™ purchase, it
was open to him to establish his title without the aid of the deed ai sale ; that his
possession of the premises formore th.an twelve yeaxs prior ta'the institutwn «f
the suit was adverse both to G and N, and that the claim of the plaintiff, who was
assignee of their interest, was consegiiently barredt /*

Balardm JSfenchand v. Appd (i) explained, f
Somu OurruM v, Bangainmal and others(”) referred to and concurred in,

mSecond Appeal, No. 251 of 1879,

(1) 9 Bom. H, C, Rep. 121, (@ 7 Mad. H. 0, Rep. 13.
© 809-1 ~* "



