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APPELLATE CIVIL.

rBfi/cyi'e Mr, Jusike M. Mdmll and Mr, Jndkc F. D. MdvllI,
• # 

E E fA G V A N D A 'S and ANOTiiEn, Applicants, v. H A 'T H IB H A I, Opponent/**'

mGldil Procedure Code ( Act X )  of 1S77, Sec. 2G6, Proviso ( c)--A{jrk\diiiykt‘Si
house—Specific mortrjafjc,

Section 2GC of tlio Civil Procedure Code (Act X) of 1S77, proviso (c), doe.'y not 
prohil)it tlie sale of jiroperty specifically mortgaged, all)eit that the projierty hr» 
luatcrials of a liouse l^elonging to or occupied by an agriculturist.

Tins -vvas an application for the exercise of tlie High. Conrt^s 
Extraordinary Jnrisdiction and for tlie reversal of the orders of 
tlie District Judge of Alimedabad and tlio Siibordinato Judge of 
Borsad.

The petitioner was the holder of a decree against the opponent, 
who was an agriculturist, and who had mortgaged a liouse which • 
the decree directed should he sold in satisfaction thereof j^andtne 
only question for decision was whether proviso {<>) of section 260'' 
of Act X  of 1877 was intended to protect the lionse of an. agricnl- 
turist when specifically mortgaged by him. Mr. Izon, the Judge, 
and Khan Siiheb Modi, the Subordinate Judge, to whom the 

_xlecrec-holder applied for execution, were of opinion tliatthat was 
the intention of the Legislature, and they accordingly refused to 
sell the house.

N apnclds Tulsidas for the applicants.— The ol)ject of the ))ro- 
sent application is to give effect to a decree for sale founded upon 
a mortgage, and not for the attachment of property in ordinary 
execution. Section 26G does not apply to this case, and the decree- 
holdor does not rely on it, but rtpon the order for sale contained 
in his decree to which his mortgage entitled him: Motdbhai Moti- 

l i d  V. O h a n c lr a  ShG harrai)i.(^ '^

<f?,ao Sahel) 'Vd.nuUv Jarjanndth for the 9p]oonent.~Section 26C, 
proviso (c), is clear and specific. It does not exempt tlie cas» of a 
specific m o r tg a g e  froQi the operation which the Legislature 
intended this section to have in favour of an agriculturist. Tlie 
Court cannot sanction the construction contended for, without 

* * C ivil App’jcation, No, 59 of IS79.

( I)  P r i i i te c lJ ^ d g m e n ts fo r  1 8 7 8 ,p, 171.
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specifically adding to tlie Code  ̂ and going against tlie- distinct

WM

BirAGvAKDA s language and intention of tlie Legislature.
llA'TniBiiAi. The judgment of the Court was delivered by ^

M. MelvilLj J.—In this ca.se the judgment-creditor applied for 
tlio sale of the house of his judgment-debtor (an agricultm-isi;) 
which liad been specifically mortgaged to him. The decree  ̂ in 
execution of which the apjDlication was luadê  directed that the

■ debt should be recovered, from the mortgaged property, or from
the debtor personally. We are of opinion that the sale of the 
house, under these circumstances, should be made, for we cannot 

' suppose that it was the intention o6secbion2G6 of Act X  of 1877 
to prohibit the sale of property specifically mortgaged. The 
orders of the Courts below are reversed, and it is ordered that the 
fipplication of the plaintiff for the sale of the house be granted. 
'J’lio dofoudant to bear the costs in the Court of first instance.
Tlio parties to bear their own costs in appeal and in the appli-

r ^

cation to this Court. •

Order accordinghf.
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Ill-fore Mr, Jv.slkr. ]\L MclvlU, 

r II, . In n  MANOHAil 0 . TA'MBEKAE.

P.-t!t!on of necleii'-Vourl Fees Art ( VII of 1S70), Sec. 7 and Scli. I, Arts. 4
(cud 5— Elmnp.

WHicn a plaiut or meraoraiulum of appeal comprises a niimlier of cluima, and a 
portion only of such cliiims lias lioen allowed by the judgment, the party seeking a 

‘ review should he recpiired to stamp his application with a fee sulBcieut to cover 
the amount of the claims in regard to which he wishes the Court to review* its 
juJgn^pnt; Act VII of 1S70, sch. I, arts. 4 and 5.

This was a reference by A. C. "Watt, Taxing Officer, High Conrfc, 
Appellate Side, to tho Hononrable the Chief Justice under sec­
tion 5 of tho Court; Fees Act, 1870. He stated the'case thus

The point for decision was whether *̂ he petition of review should 
be stamped with reference to the aaouiit of relief prayed for in


