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OEIGINAL CIVIL.

Before Sir G. Sargent, Justice, and Mr. Jtietice Bayley.

*YALABDA'S KALLIANDA'S, Plaintiff, v. UTAMCHAND ~ 1879
MA'NEKCHAND, Defendant, anb others.* Fehruary 13

illon—Agreement to refer to private arhltration hy %>artits engaged, in 1UU
—Glvil Procedure Code (Act X) of , Secs. 523 and 525, SOCetseQ.

sections 523 and 525 (tf the Civil Procedure Code (Act 2£) of 1877, parties
t as well as jjcrsons not engaged in litigation may agree to refer matters
* between them to private arbitration without the intervention of the,
} may ajiply to have the agreement filed ; and the mere fact that a suit i?
dth respect to he matters in dispute, is not of itself a sufficient reason to
Court to refuse to file the agreement.
ailitiflc in  tlieso two suits prayed for an accouiLt. Th.e
* both suits ewere tlio same, but tlie actions were brought
}of different partnerships. In February 1872, decrees
£ in both suits, referring them to the Commissioner for
oso of taking accounts between the parties, and subse-
J1 questions at issue between the plaintiff and the defen-
To settled. In February 1877, certain accounts still re-
.0 be taken as between two of the defendants, vizj* Ghella-
tnchand and Utamchand Mfoekchand. In August 1877,
lendanfcs agreed to refer the matter to private arbitration; M
re any award was made, Ghelldbhai Hemchand withdrew
)agre(g:ment t(frefer, "{rhereupon Utainchand Mi”*nekchand

Suits Nos. 410 and 411 of 1868,
)0— 1
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took out a summons, calling upon Gliellabliai Heme liana
cause "Wy tlie agrcBmenfc of refGi’QGiCB slioulcl not be filed
under section 523 of the Civil Procedure Code (Act X) of

The Advocate General (Honourable J. Marriott) and /S
appeared to show cause.—This application should have
writing, and should have been numbered and registered a
see Civil Procedure Code (Act X) of 1877, sec. 523.
523 of the Civil Procedure Code of 1877 does not apply
present case, nor does the corresponding section 326 of tl
of 1859. These suits have been referred to the Commissii
the decree of the Court, and the parties, except by consen
proceed in the ordinary way. The Court having made a
dealing with the case, one party cannot force the other t

o ferent course not contemplated by the Court. Sections 50(1
“’of the Code of 1877 provide for reference to arbitration byi
to aTsuit. Section 523 provides for reference to arbitrat
persons not parties to a suit. That sectionj therefore, d
Ji'pply to this case.

Maejjlierson, contra—There is nothing to prevent partv
suit from malcing any agreement between themselves, althoil
suit has been referred to the Commissioner, and they are b|
;?,bide by their agreement. Pie referred to Pestonji Nusson”
ManockjiJ-"* Alia Alydijpd v. Nundula Feriycbp™Randell >§|

Oo. V. ThompsonS™* |

Saegent, J.—The question in. this case arises on a f
taken oat in Chambers on Gth April 1878, by the c
Utamchand Manekchand, in suits Nos. 410 and 411
calling on the defendant Ghellabhai Hemchand to sht
why an agreement of reference made on 15th Augufl

' should not be filed in Court as provided by section 52i

Civil Proced4ure Code (Act X) of 1877. It appears that |
had been made in the two suits on 28th February 1872, reil'.
to the Comiiissiouer to take certain accounts between thej
and that on the 17th February 1877, all claims had beeiii
except between the defendants Ghelhtbhai Hemchand arf,

(1) 3 Mad. H. 0. Eep. 183, and 12 Moore P, 0. 112 at pp. 129-|
(@ 3 Maa. H. C. Kep. 83. OL E.1Q.B.D, ~
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.ane]“cliand. It was ordored that Gliollabliai sliotild have 1S79

lMage of thG suit in takiug tliese accounts so far as they Harivalab-5
)dto be taken between himself and Titarnchand Manekchand. 23 /a5
<her steps were taken in the summons, owing principally to U,XAMV(EHA”D
jh of Ghellabhai Hemchand in June 1878, until the close of ManeK
the beginning of 1870, when it ultimately came on for
*before Bayley, J., and was adjourned by him into Court
3consent of both parties, to be heard by two Judges. A
lary objection has been taken, that the application should
mn in writing, and imnibered and registered as a suit, as
d by section 523. As this objection was not taken in the
stance, an(J both parties have hitherto proceeded on the
ition that the procedure adopted was the correcfc one, wo
will bo sufficient if the defendant Utamcliand Manek-
undertake to present an application, as contemplated by->
523, for registration as a suit, and the summons be treated

uoticc required to bo given by the above sectioTi.

as next contended that section 523 ,is not applicable to
5in difCerence m ft szti//; and that the earlier sections in
ptcr, which provide for the case of ])artics to suit desiring
I matters in difference to arbitration, are alone applicable
M a case. We think, however, that the very general lan-
Jf sections 523 and 525 forbids this conclusion. Those
5contemplate arbitration without the intervention of the
“any persons ” and with respect to any matter,” and

0 express exception as to parties to a suit or to matters
don in a suit actually pending. Moreover, it is to be

. that there is an absence of any expression in section
iIring an intention to forbid arbitration by parties to a
lout the intervention of the Court. Undoubtedly, the
® Iin such cases, as provided by sections 523 and 525,
jparate suit, is not the best adapted to a case where the
are already before the Court, and will necessitate an
Jdon for stay of proceedings in that suit. It is, therefore,
0O that the particular case in gquestion was not present at
>'to the miiTjis of the framers of those sections. But,
regard to the general scope of the i:)rovisions in this
>we do not think that that consideration sufficient to



4 THE INDIAN LAW EEPOBTS. [/1

ontwcigh tlio inference to bo drawn from tlic Ilery A
Hakivalab- lan"ua<xG of these sections. Whether the existence of a
NG "afich the matters in difference are in litigation, mayi?
UTAVErAND circumstances afford sufficient cause, as contempla”,
v&&% sections 523 and 525, for not filing- the agreement to ari|
It IS not necessary to decide. We may add that the samjf
tion arose on section 327 of the old Procedure Code (Ac
- of 1859, the language of which is almost identical with,
section 525 of the present Code, and was determined in t'p"
maimer iu Tluilcoor Doss JRoy v. Hurry Doss Roy, ai*|
decision has not been departed from or overruled in any ref
case. Upon the whole, we are of opinion that the mere 4
stance of the matters having been agreed to be referred
tration, during the pendency of a suit in which they are.f
Ration, is not of itself sufficient reason for refusing to
agreement to refer to arbitration.

Attorneys for Utamchand Manekchand—Messrs, Himl'
H o76 and Conroy. |

Attorneys for Ghellabhai Hemchand.—Messrs. Macfarla\
Gilbert. m

(DCalc. W.R. (1S64), Misc. Eul. 21.
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