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Before Agha Haidar J .

K. L. GAITBA { J u d c v h e n t - D e b t o r ) Appellant 
Fe5. 10. ■C'srsus

T h e  IN DO -SW ISS T R A D IN G  C O M P A N Y, 
LIMITED ( D e c r e e - H o l d e r )  Respondent.

Civil Appeal No. 2033 of 1935.
Cfv/l Froredvre Code., Act V of 1908, Order 111, rule 4 

{ax amevded hy Act X X I I  of 1926) —  Appeal presented hy an 
Advfjcatf other than the one in whose favour the appellant 
made a Power of Attorney — Whether properly presented.

Held, fhat an appeal presented by an Advocate, otlier 
tlian the one in whose favour tlie appellant’s power of 
attorney was given, is not properly presented and cannot he 
entertained.

In the Matter of filing Poii'ersf hy art Advocate or Pleader 
(1), Amir Shah v. Abdul (2), and Mohammad Qamniar 
Shah Khan -r. Mohammad Salamat Alt Khan (3), relied upon.

Miscellaneous first ajj'peal from the order of Laia 
Ganga Ram. Mehta, Siibordinate Judge, 1st Class. 
Lahore, dated ^6th July, 1935, disinissing the judg- 
■mmt~dehtor's afjplication fraying that the ex-parte 
ordef relating to the attachment of the fetitione'fs 
property and other process orders, may he withdrawn, 
etc. '

T ieath  E a m , for D arbaei L a i , for Appellant,

. M. L. P u r i , for Respondent.

jSSAEMBAmJ. Agha Haibar J .— In  the appeal before me Mr, 
K. L. Gauba is the appellant. He engaged Mr. 
Darbari Lai as Ms Advocate for filing the appeal and 
duly executed a power of attorney in bis favour. The 
memorandum of appeal presented in this Court is ni ‘:

{I) (1926) I. L. R. 4 Rang. 249. (2) 1932 A. I. R . (Lah.) 373.
(3) (1927) 121 I. C. S46.



signed by Mr. Darbari Lai, Advocate, but by one Mr. 1936 
Duni Clmnd, Advocate, for Mr. Darbari LaL Advo- £ . . £ ” ^ ^ 17 34  

cate. Mr. Mukand Lai Puri, the learned coimsel 't- 
for the respondent, has taken a preliminary objection tsidisg Co 
that there is 110 proper appeal Ijefore this Court, inas- L t d .

much as the appeal was not presented by a nlmAE .J
a,uthorized person. He further developed his argnmeiit 
by urging that Mr. Da.rbari Lai had l)eeii duly ap
pointed as an Advocate and he alone could present this 
appeal; in other words, Mr. Darbari Lai alone could 
‘ act ’ by filing the appeal and that Mr. Duni Chand 
in the absence of any pow'er of attorney in his favour, 
could only ‘ plead ’ and not ‘ act.’ He has refei'red 
me to In the Matter of filing Powers hy an Adiiocute  ̂
or Pleader (1), as an authority in support of the 
proposition that the presentation of an appeal amounts 
to ‘ acting ' and not ‘ pleading.’ This rule of law is 
well understood and a clear distinction is recognised in 
forensic parlance between ‘ pleading ' and ‘ acting, ‘
It has been held in Amir Shah v. Addul Aziz (2), that 
a pleader who appears on behalf of another pleader 
engaged by a party, can appear for the latter pleader 
■only “  to plead ”  on behalf of the party, but he has no 
power “ 'to act ”  on his behalf without a document in 
writing being executed in his favour in the manner 
prescribed by Order 3, rule 4, Civil Procedure Code.
This proposition of law is perfectly correct and I have 
no hesitation in following it.

The result, therefore, is that the present appeal 
was not properly presented; in other words, there is 
no proper appeal before me Mohammad Qammar 
Shall. Khanv. Mohammad Salamat AU K hm  i^), The

<1) (1926) I. L. ,R. 4 Rang. 249;  (2) 19^2 A . I, II. ;37S.
, , ,  <3)'(1927)'131 I . e . ''646.' ’
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im preliminary objection prevails and the appeal is-
i. L. G-auba accordingly dismissed with costs. 

P , S .
V,

Indo-S w is s  
'hjlding Go.

.Umf 16.

HA Haidae I.
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A PPELLATE C IV IL .
Before Tel: Chavd and Shemp JJ.

IBHAR DAS (d e c e a s e d ) t h r o u g h  h i s  r e p r e s e n t a 

t i v e  AND OTHERS (DEFENDANTS) Appellants 
cers-us

BHAGWAN DAS ( P l a i n t i f f ) Respondent.
civil Appeal No. 1904 of 1930.

(■■dstom or Hindu Lair —  AJieuation —  Gift of ancestral 
ptopei‘t)i to iiiateT’ s .'ton —  Ijaklianpal Brahmins —  Mauza 
Lakhanpal —  Tahsil PhlUour — District Jullundur —  Onus- 
probaiitli —  that the/j/ are governed hy anstom —  Locus standi 
of donor’s hrother to contest the gift.

Reid, that in the case of Brahmins the initial presump
tion is in favour of personal law, which those asserting custom 
have to disprove.

Abdul Hussein Khan v. Sana Dero (1) and Vaishno D ittf  
i! Mameshfi (2), relied upon. Other case-lawj discussed.

A'nd, that the plaintifi in the present case had failed to\ 
prove that Lalihanpal Brahmins of Mauza Lakhanpal, Tahsil 
Phillour, District Jullundur, are governed by custom in the 
matter of alienation of ancestral property.

Held also, that by Hindu Law the plaintiff had no locus 
standi to challenge the gift of his separated brother of ances
tral and self-acquired property in favour of their sister’s son..

Second Appeal from the decree of Khan Zaka-ud~ 
Din Khan, District Judge, JiillwiduT, dated 2nd: 
April, 1930y modifying that of Lala Rivm Rang 
ordinate Judge, 2̂nd Class, JuUmidur, dated the 11th
a )  (1918) I. L. E. 45 CaL 450 (P. G.). <2) (B29), 1 .1 7 ^ . 10 Lah. 86;

103 (P. 0 .).


