VOL. VIIL] BOMBAY SERIES.

APPELLATE CIVIL.

Before Sir Charles Sargent, Knight, Chief Justice, and Mr. Justice Kemball,

HIMMATLA'L, Maxacer or tas Firy or PARBHU KA'SHI ar Birooa
(ORIGINAL PLAINTIFF), APPELLANT, v. SHIVA'JIRA'V (oriaINar DEerexp-
Axr), RESPONDEND.* '

Jurisdiction—Judgment—Decree of Native Court—Foreiyn judyment—The
Code of Civil Procedure (Act X of 1882), Sce, 434,

A snit cannot generally he maintained in any British Court upon the judgment
of o Native Court,

Quere~—whether it could where there had heen a notification by the Governor
General of India undgr section 434 of the Civil Procedure Act X of 1882,

Bhavdnishankay Shevakrdm v, Pursddri Kalidds() followed.

Tars was an appeal from the decision of L. G. Fernandez,
Subordinate Judge (First Class) at Ratndgiri.

The plaintiff sued to recover Rs. 7,290-14-3 in respect of two
judgments obtained by him against the defendant on the Sth and
the 18th February, 1876, respectively, in the Court of the City
Judge of Baroda, in the territory of His Highness the Mah4rdja
G4ekwdd. The defendant (among other things) contended that
the suit would not lie.

The Subordinate Judge, having regard to the ruling in Bhavd-
nishankar Shevalkrém v. Pursadei Kdlidds®, dismissed the suif,

The plaintiff appealed to the High Court.

Branson (with him Houn. Rév Séheb V. N. Mandlik) for the
appellant.—The question is, whether a suit will lie in a British
Court on a judgment of a foreign Court, or a Court in a Native
State not notified by the Governor General under section 484 of
the Code of Civil Procedure (Act XIV of 1882). The question has
not arisen in either the Calcutta or the Allahabad High Court,
and has been decided by this Court in the negative in the case
relied on by the lower Court. The Madras High Court in thres
different Benches has dissented from the Bombay ruling.

The Code of Civil Procedure in section 11 provides that the
Cotrts have jurisdietion to try all suits of a civil nature, except
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those of which their cognizance is barred by any enactment ; and
1no enactment seems to have deprived the Civil Court of the cognis
zance of suits on judgments of foreign Courts. On the contrary,
gection13,explanation VI, and section 14 allow the use, under certain
conditions, of such judgments asameans of defence fo suits broughi
in British Courts. Article117 of the Limitation Act XV of 1877
provides a limitation for a suit upon a foreign judgment, which
in absence of fraud or want of jurisdiction is conclusive between -
the parties—Bolordm Gooy v. Kameedasee®,

Section 891 shows to a certain extent that the Legislatore had
no want of confidence in Native Courts.

In M. Chetti v. O. Chetti® the Court did not decide whether a
suit on s judgment of a foreign Court would lie, but proceeded to
dispose of a guestion of jurisdiction on the assumption that such a
suit would lie. In Anabatil N, K. Karthavu v. Kocheri P, Pilo®),
where the Bombay case was referred fo, it was held that the
obligation arising out of the duty to obey the judgment of a
foreign Court was not one of the obligations npon which a suit
could be entertained in the Small Cauge Court. This implies that
a stit could be entertained in the ordinary Civil Court. But the
strongest case is that of Kaliyugam Chettiv. Choklinga Pilai® in
which also the Bombay case was dwelt on in argument.

" Vdsudev Gopdl Bhdnddrkar for the respondent.-—Not only the
Bombay case, but the Madras cases cited are in my favour, and
they conclusively show that the present suit cannot he maintained,
There is a distinction between suits founded on foreign judg-
ments and foreign judgments as a bar to a snit—Story’s Conflict
of Laws, sec. 598, The Code of Civil Procedure allows foreign
judgments to be used as a means of defence, not as a weapon

. of attack. To do so would be to place implicit confidence in the

ability and integrity of foreign Courts, and especially Courts of
Native States ; and this Court has declined to do so.

-Saraent, C. J.—This is an action on two judgments obtained

- by plaintiff against the defendant in the City Judge’s Com't; ab
Bazoda. - |

-(1) 4 Oalq. Wf R., 107. &7 L. R., 6 Mad., 191.
- 0L R, 1 Mad,, 196 (®T. LRy, 7 Mad., 105,
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The Subordingte Judge held that the action would nob lie, on
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the authority of the decision in Blavdnishankar v. Pursddri®. HI\IMA.’ILAL
In that case it was laid down by Sir M. Westropp, C. J., and SarvArRAY.

Melvill, J., that a suit will not lie upon the Judgments of Courts
sitnate in Native States.

The decision proceeded on three several grounds i
p [ ]

1. That there is no precedent to be found for such an action
in any of the Courts of India,.

2. That the administration of justice in the Courts of Native
States does nob justify that degree of confidence in its intelligence
and integrity which are necessary to raise the implied obligation
upon which the action on a foreign judgment rests; and that
although there may be some Courts whose judgments are entitled
to respect, the English Courts are not in a position to draw dis-
tinctions which would be necessarily invidious,

3. That it is safe and proper to hold that the Legislatare
did not intend that the Court of British India should in any way
enforce the decrees of any Courts situate in Native States, except
such Courts ag may have been notified by the Governor General
in Couneil under section 484 of the Civil Procedure Code, and that
it was clearly the intention of the Legislature that decrees of such
privileged Native States should occupy the same position as de-
crees of British Courtsin India upon which an action will not lie
{except in this Court in the special case of a decree of the Small
Cause Court, where the object is to obtain execution againgt

immoveable property of the judgment-debtor), and should not
“carry with them any greater advantage.

Without expressing any opinion as to the last ground of oh-
jection, we agree with the learned Judges in that case that the
time has not yet arrived for regarding the administration of jus-
tice in the Courts of Native States generally with that degree o
confidence which is a condition precedent of English Courts
entertaining an action on one of their jndgments. We must,

' therefore, confirm the decree, with costs of appeal on the plaintiff,

Decree con ﬁomed,
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