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Before M r. Justice Bayley and Mr. Justice Scott.

In  re BH AG W A'N D A'S IIURJIVAN, a .tx iNsaLVEXT. jgg^

Ex-imrte. C. A. TURNER, Esquiee, Official Assignee. Mardi 28 j

Jnmlvency—Judgment entered up mider section 86 o f the Indian Insolvent- Act 14.
(11 and 12 Vk., c. 21)—Executmi—Pmctice—Procedure.

A  judgment entered up binder section SO of the Indian Insolveat Act 
(lla n d l2  Vic.j c. 21) is a judgment of the High Court, awl must be executed 
under the provisions of the Civil Procedure Code.

A p p lic ation  for execution of judgment entered up under 
section 86 of the Indian Insolvent Act (11 and 12 Yic.j c. 21).

- In 1881 Bliagwandas Hurjivan, who was entitled to cer
tain property, was in insolvent circumstances. Three „ creditors 
obtained judgment against him, one of whom attached the said 
property in execution, and subsequently (July 29, 1880,) obtained 
an order adjudicating Bhagwandas Hurjivan an insolvent. The 
other judgment-debtors then applied to attach the said property in 
execution in order that they might share rateably in the property 
under section 295 of the Civil Procedure Code (Act X  of 1877), but 
by reason of the vesting order which vested all the insolvent's 
estate in the Official Assignee they failed in their application.

On the 7th September, 1881, Bhagwandas Hurjivan, the in
solvent, obtained his discharge from the Insolvent Coux't and on 
that day, in accordance with the practice of the InvSolvent Court 
in Bombay, judgment was entered up (under section 80 of the 
Insolvent Act, 11 and 12 Vic., c. 21) against him for the total 
amount of debts appearing in his schedule. The Official Assignee 
subsequently applied to the Judge in chamber on behalf of all 
the creditors of the insolvent iBhagwandJls Hurjivan (other than 
the creditor who had attached the insolvent’s property previously 
to the insolvency) to issue execution on that judgment under 
section 295 of the Civil Procedure Code (Act XIV of 1882) for 
a rateable share in the property.

The application was referred to the Court, and now came on 
for hearing.



1584 Inverarity for the Official Assignee.—This application is im-
jn re porfcant, because if it is now decided that a judgment of this 

kind entered up, as this has been, in accordance with the practice 
of the Insolvent Court, cannot be executed under the Civil Pro
cedure Code, and thus give the creditors a right under section 
295 to share rateably in the insolvent’s property, the result will 
be that the policy of the Insolvent Act and of the Civil Pro
cedure Code with regard to the distribution of property will be 
defeated. By the Insolvent Act the property of an insolvent is 
distributed among all his creditors. Under the Civil Procedure 
Code (section 295) the property of a judgment-debtor is to be 
distributed among all execution creditors. But if execution 
of such judgments cannot be issued under the Civil Procedure 
Code—if the Civil Procedure Code does not apply to a judgment 
entered up under the order of an Insolvent Court, then the first 
execution-creditor will always get his judgment-debtor adjudi
cated an insolvent by putting him into prison or otherwise under 
section 9 of the Insolvent Act. He will thus prevent execution 
under other decrees from being effectual, and as the judgment of 
the Insolvent Court does not come under the Civil Procedure 
Code, section 295, he will secure the whole property for himself. 
In other cases there will be collusion between a dishonest debtor 
and a friendly creditor with the same result. The object of the 
Official Assignee in this application is to divide the insolvent^s 
property among all the creditors.

I submit that a judgment entered up under section 86 of the 
Insolvent Act comes within the provisions of the Civil Pro
cedure Code, and must be executed under that Code. First I 
say that such a judgment is a judgment of the High Court. 
Under Rule 42 of the Insolvent Court Rules such a judgment 
is to be entered up by the Prothonotary, who is an officer of 
the High. Court. See also In  re Manuel Grant GastelW  ; In re

(1) Rule 42,—“ The Prothonotary of the High Court shall, upon the produc> 
tion of an order by the Court pursuant to the 86th section of the Act 11 
and 32 Vic., cap. 21, forthwith enter up judgment for the amount against the in
solvent therein named, that the Court may bo enabled at any future tiraê  if it 
slvall see fit, to issue execution on the same against the future assets of the 
■insolvent.’ ’ ,,

8 Beng. L. E. App., 57.
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0, M, MigliahO). By clause 18 of the Letters Patent, 1865, the t8M'.
High Court is invested with the powers of the Insolvent Court. In re
Clause 17 of the previous Charter of 1862 is in the same words* huejivak. 
By that clause the Insolvent Court was merged in'the High 
Court, and Insolvency Jurisdiction (like the Matrimonial and 
Admiralty Jurisdiction) became a branch of the jurisdiction of 
the High Court. The Insolvent Court existed as a Court se
parate and distinct from the Supreme Court, hut its separate 
existence terminated on the institution of the High Court.

[S c o tt , J., referred to the last clause of section 638 of the Civil 
Procedure Code.]

In the Code (A*fct X  of 1877) that clause was differently 
worded, and the alteration by the amending Act (XII of 1879) 
which has been adopted in the present Code, shows that the 
Legislature recognized the Insolvent Court as a branch of the 
High Court to be presided over by one of the Judges of the High 
Court. Moreover, if the Insolvent Court existed as a separate 
Court, the clause would speak of the Insolvent Court, not cm 
Insolvent Court. The section was intended to prevent the applî - 
cation of chapter xx of the Code to a judgment of the High 
Court.

But, assuming that the Insolvent Court is not ther High Courtj 
I  contend that section 649 of the Civil Procedure Code applies, 
and that, therefore, we are entitled to execution. Even if the 
judgment is a judgment of a separate Court yet when entered up 
by the officer of the High Court it becomes the judgment of the 

” High Court (see cases cited S2cj>ra and section 86 of the Insolvent 
Act), and being such can be executed without applying to the 
Insolvent Court at all. This is not now an insolvent matter. It 
has passed out of that stage, and so section 638 of the Code does not 
apply. But if that is not so, and if we must apply under section 
86 of the Insolvent Act, then under that section we must apply to 
“ the Court not to “ a Judge ”, and so section 638 does not apply.
But if not, it may nevertheless he enforced under section 649.
The"Insolvent Court is a Civil Court, and this’ is a civil proceed
ing. Insolvency procedure is civil procedure, or we should not

(l)7Calo.L,E. 378.
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1883 find in the Civil Procedure Code (XIV of 1882) a whole chapter
JZre (chap. xx) devoted to insolvency procedure. See also defini-

of ‘"civil” in Wharton's Law Lexicon. Clauses 11 to 18, 
inclusive, of the Letters Patent, 1865, are under the heading 
« Civil Jurisdiction of the High Court”. It may be suggested that 
the omission from clause 39 of the Letters Patent, 1865, of a pro
vision for making rules for Insolvent Court is against me, but 
it is not so. That clause is not exhaustive as shown by the use of 
the word including : see^e?’ Westropp, C. in Balvcmtrdv v. 
Purshoiam^^\ Moreover, section 91 of the Insolvent Act (11 and 
12 Vic., c. 21) had already provided for the making of rules.

In one case (unreported) West, J., has held that an order under 
Buie 149 of the Supreme Court Rules, that an attorney should
recover his costs, was a process which entitled him under sec
tion 64(9 to come in for rateable share of the debtor’s property.
. [B a y l e y , J .—Rule 42 of the Insolvent Court Rules is against 
you.]

That rule was passed in 1869. The later Civil Procedure 
Code is inconsistent with it, and overrules it.

I contend that, even if the Insolvent Court is distinct and in
dependent of the High Court, and if its judgment is not a judgment 
of the High Court,yet nevertheless that the Insolvent Court would 
order execution of its judgment under the Civil Procedure Code. 
If it cannot do this, then it has no power to order execution at all. 
It cannot order a Ji. fa. under clauses 34 and 35 of the Charter of 
the Supreme Court. These clauses do not apply to the Insolvent 
Court if it be a distinct Court. The Supreme Court is abolished, 
and the Insolvent Court cannot exercise the powers which formerly 
belonged to it or which are now possessed by the High Court, ’ 
because, ex hypothesi the Insolvent Court is distinct from the 
High Court. Acts V and VI of 1855 are now repealed. But 
they referred to the Supreme Court, and, ex hypothesi, the Insol- 

• vent Court is distinct and is not affected by them.
July 14 BaylEy, J.—The question in this case is whether a

■ judgment entered up under section 86 of the Insolvent Act is to be 
' executed under the provisions of the Charter of the late Supreme 

W 9 Bom, H, Rep. at p. 106,
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Court, or under tlie provisions of the Civil Procedure Code now 
in force. The matter came before Mr. Justice Scott in chamber, In re

BHAGWiliriSAS
and was referred by him to this Oourtj before whom it was Hukjivait. 
argued on the 28th March last.

Bhagwdndas Hurjivan was adjudicated an insolvent on the 
29th July, 1880, and on the 27th April, 1881, he filed his schedule 
showing debts to the amount of Es. 76,217-12-3. On the 7th 
September he obtained his personal discharge under section 47 of 
the Act, and judgment was ordered to be entered up against him in 
respect of the debts in his schedule in accordance with the practice 
of the Court. By the sealed order of the Court dated 7th Sep
tember, 1881, it wa« ordered and declared that the insolvent was 
entitled to the benefit of the Act, and that his person should be 
protected from arrest until further order to the contrary in res
pect of the debts in his schedule, and it was " further ordered 
that judgment be entered up against the said insolvent in the 
name of 0. A. Turner, Esquire, the Official Assignee of this Hon
ourable Court, and his successor or successors for the sum of 
Es. 76,217-12-3, the amount of the debt stated in the schedule 
<̂ f the said insolvent as due.”

By Eule No. 42 of the Buies of the Insolvent Court dated 12th 
October, 1869, it is provided that The Prothonotary of the High 
Court shall, upon the production of an order made h j  the Court 
pursuant to the 86th section of the Act 11 and 12 Vic., cap. 21, 
forthwith enter up judgment for the amount against the insolvent 
therein named, that the Court may be enabled at any future 
Mme, if it shall see fit, to issue execution on the same against the 
future assets of the insolvent,”

On the 13th February, 1884, on amotion made in the Insolvent 
Court on behalf on the Official Assignee an order was made by 
the Commissioner in the following terms :— It is ordered, under 
section 86 of the Indian Insolvent Act, that execution be taken 
out upon the judgment already entered up against the said in
solvent in the name of the said Official Assignee against the ar
rears o f interest accrued due and future interest to'accruedue to the 
said insolvent in respect of the share to which he is entitled on a 
sum of Ks. 30,000 under the terms of the will of the late Premji
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i884 Jivaiij deceased, dated tlie SOtli Januaiy  ̂ 1868, and under the
hire  ̂ terms of a deed of trust dated the 30th July, 1870, made between 

Htojiva.nV Morarji GoculdaSj sincedeceasedj andManekvahoo of the one part, 
and the said Morarji Goculdas of the other part, for the sum of 
Rs. 54,297-11-6, by attachment of the monies now in the hands 
of the executors of the said late Mordrji Goculdas, being the 
arrears of interest due to the said insolvent in respect of his share 
in the said sum of Rs, 30,000 up to the 25th August, 1882, and 
by attachment of the monies due to him and to accrue due to 
him hereafter by way of interest on his said share, &c., &c.̂ ’

At the hearing of this application it was suggested that it 
might be desirable to inquire what has been 'the practice of the 
High Court at Calcutta and Madras in cases similar to this. 
Accordingly, by the direction of this Court, letters were written 
by the Prothonotary to the officers of both these Courts request
ing them to give the required information. A reply has been 
received from Madras, stating that no application has ever been 
made to the High Court there to enter up judgment under sec
tion 86 of the Insolvent A ct; and Mr. Belchambers, of the High 
Court of Calcutta, in his reply states that only one judgment has 
been entered up under that section in the Court at Calcutta (in 
the year 1872), but that this judgment was not enforced. So that 
we have no precedent in either Court to assist us in determining 
the matter now before us.

On consideration, however, the question does not appear to 
present any difficulty, and I think the practice now to be followed 
in executing a judgment entered up under this 80th section ig' 
that which is laid down in the provisions of the Civil Procedure 
Code (Act XIV of 1882). [His Lordship read section 80^.]

(1) SectionS6 of thelnisolrent Act.—Providecl always, and bo it enacted, that in 
all cases ■where any insolvent shall not have obtained his discharge in the nature 
of a certificate as aforesaid under this Act, the said Court for the relief of insolvent 
debtors may, if in the circnnistances of the case, it shall think fit, before making 
sueh order fer such discharge, dix-ect a judgment to be entered up against such 
insolvent in the Sxipreme Conrt of the Presidency within which such Court for 
the relief of insolvent; debtors shall be situate in the name of the ofSciar assignee 
or asai^ees, or of such official assignee as the Court shall think fit for the amount 
of th)B debts or demands stated in the schedule of such insolvent as due or claimd 
aisd of auch a» shaU fee ^tablished in the said Court against th© said insolvent’!?
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The Insolvent Act was passed in the year 1848, and at that
time the Supreme Court of Bombay was still in existence. By Inr& ^

B h a g w a j t d a s
clauses 34 and 35 of the Supreme Court Charter provision was HusjirAjr.
made for issuing execution by writs oifi.fa , and ca. sa. These 
clauses are as follows ;—-

“ 34.—And we do further authorize and empower the said 
•Supreme Court of Judicature at Bombay to award and issue 
a writ or writS;, or other process of execution, to be prepared in 
maimer before mentioned, and directed to the said sheriff for the 
time being, commanding him to seize and deliver the possession of 
houses, lands or other things recovered in and by such judgment, 
or to levy any su:3i of money which shall be so recovered, or any 
costs which shall be so awarded, as the case may require, by 
seizing and selling so much of the houses, lands, debts, or other 
effects, real and personal, of the party or parties against whom 
such writs shall be awarded, as will be sufficient to answer and
estate or so much thereof as shall appear at the time of such order to be due, which, 
said order shall be filed in the said Court for the relief of insolvent debtors in 
India, and the production of such order or of a copy of such order, tinder the 
seal of the said Court of which order, copy and seal no proof shall be requisite 
other than the production of such order or copy, shall be sufficient authority to 
the proper ofi&cer for entering up the said judgment: and then and in every snch 
casGj and notwithstanding the provisions hereiiibefore contained, if at any time it 
shall appear to the satisfaction of the said Court that such insolvent is of ability 
to pay such debts or demands or any part thereof, or that he is dead, leaving 
assets for such purpose, and that under the circumstances the same is reasonable 
and proper, the said Court may, if it shall think fit, order execution to be taken out 
upon such judgment against the property of such insolvent, •whether the same 
may or not be by law vested in his assignee or assignees, for such sum of money 
as under all the circumstances of the case the said Cotirt shall order such sum to 
be distributed rateably amongst the creditors of sucb insolvent according to the 
mode hereinbefore directed in the case of a dividend, and sncli further proceedings 
may be had upon such judgment as the Coxirt may from time to time order, 
until the said debts or demands shall be fully paid and satisfied and no scire facias 
shall be necessary to revive or to execute such judgment on account of any 
lapse of time or change of parties, or otherwise, but execution shall at all times issue 
thereon by virtue of the order of the said Court for the relief of insolvent debtors 
from time to time, Provided always that in case any application against any 
such, insolvent for the purpose aforesaid shall appear to the Courb to be vexatious 
or oppressive, it shall be lawful for the said Court not only to refuse to make any 
order on such application, but also to dismiss the same, with such costa against the 
party making the, Same as to the sai^ Court shall appear reasonable,.
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1884 satisfy the said judgment, or to take and imprison tlie body or
jnre bodies of such party or parties until he, she, or they shall make

such satisfaction, or to do both, as the case may require.
“ 35.—And we direct and appoint, that the several debts to 

be sei2sed as aforesaid, shall, from the time the same shall be 
extended ajid returned into the said Supreme Court, be paid and 
payable in such manner and form as the said Court shall appoint, 
and no other; and such payment, and no other, shall from thence
forth be an absolute and effective discharge for the said debts, and 
every of them respectively/’

The question is whether the procedure laid down by these 
clauses is now to be adopted in enforcing execution of judgments 
entered up under section 86 of the Insolvent) Act or the proce
dure directed by the Civil Procedure Code. It is clear that this 
question is simply one of procedure, and the rule with regard to 
the effect of legislation upon matters of procedure is well known. 
The rule is clearly stated by Wilde, B., in Wright v. He
says: “  Where you are dealing with a right of action, and an Act 
of Parliament passes, unless something express is contained in 
that Act, the right of action is not taken away ; but where you 
are dealing with mere procedure, unless something is said to the 
contrary and the language in its terms applies to all actions, 
whether before or after the Act, there I think the principle is that 
the Act does apply without reference to the former law or proce
dure. ’̂ Further on in his judgment he says: “ What is the right 
the suitor has ? The right of action is the right to bring the 
action: and what is the right to bring the action ? To have it ' 
conducted in the way and according to the practice of the Court 
in which he brings i t : and if any Act of Parlaiment or any rule 
founded on the authority of an Act of Parliament alters the mode 
of procedure, then he has a right to have it conducted in that 
altered mode. That, therefore, takes away nothing: the right of 
action does not involve the right to keep all the consequences of 
that right as they were before. It gives him the right to have 
the action conducted according to the rules thâ t are then in' f̂orce 
with respect to procedure/’ The rule there laid down Was

W  30 $4 Bx. (sr. s.) p. 40, S, 0. 6 H . 227.
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followed by this Court in Frdmji Bomanji v. Hormasp Barjorji<'̂ )i, 
and I think it is to "be applied in the present case.

By the Royal Charter Act (24 and 25 Vic., e, 104, sec, 8) the 
Supreme Court of Bombay was abolished, and under tile Charter 
of August, 1862, the High Court came into existence. It was con
tended in argument that the Insolvent Court thereupon became 
¥aerged in the High Court. I do not think so. I think it continues 
still in existence side by side with the High Court. It is constitut
ed by a separate Act of Parliament (11 and 12 Vic., c. 21) which is 
still in force. By section 3 of that Act the Insolvent Court is ordered 
to be heldj and I  know of no ground which would justify us in 
holding that the Csnrt so constituted and directed to be holden. 
once a month at least throughout the year” has been abolished. 
Section 73 provides that there shall be an appeal from the Insol
vent Court to the Supreme Courts and section 76 gives the Su
preme Court power to make rules for the Insolvent Court. These 
powers have now been transferred from the Supreme Court to 
the High Court, but I do not see that they affect the separate 
existence of the Insolvent Court.

Is there anything .in the charter of the High Court or in the 
Civil Procedure Code which indicates that in cases like ths pre
sent the old procedure should be followed rather than the new 
procedure laid down by the Code. The proceedings in the pre
sent case commenced in July, 1880, when Bhagw^ndas Hurjivan 
was adjudicated insolvent. The Civil Procedure Code then in 
force was Act X  of 1877. The order for execution was made on 

,13th February, 1884), the Civil ’Procedure Code then in force be
ing Act XIV of 1882. In both these Codes the provisions which 
are material to the present case are substantially the same.

The section relied on by Mr. Inverarity was section [His
Lordship read the section.] I think there can be no doubt that the 
order for execution, whether it be regarded as one issued by the 
High Court or by the Insolvent Court, was a civil proceeding.

(1) 3 Bom. H. 0. Rep. 49,

(2) Section 649.—The rules contained in Chapter X IX  shall apply to the exe 
oiition of any judicial process for the arrest of a person or the sale of property or 
payment of money, which may be desired or ordered by a Ciyil Court in any 

: cxYil proceeding.
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18S4' The Insolvent Court, too, is a Civil Court existing for the purposes
In re of giving relief to persons unable to pay their debts, so that

 ̂whether we consider the nature of the order or the character of
the Court by which it was made, I think the case comes within 
this section, and that these provisions are to be applied. Form
erly the Insolvent Court availed itself of the machinery of the 
Supreme Court as auxiliary to its own, and since the institution 
of the High Court the machinery of that Court has been used 
by the Insolvent Court in the same way. The 18th clause of 
the Charter provides that one of the Judges of the High Court 
shall preside in the Insolvent Court, and that clause is one of a 
series of sections which come under the gengcal heading “ As to 
Civil Jurisdiction”.

In the present case the Insolvent Court made the order. That 
order was taken to the Prothonotaiy of the High Courtj who 
thereupon entered up judgment. I think the judgment became a 
judgment of the High Court, and the subsequent proceedings in 
enforcing that judgment are to be taken under the provisions 
of the Civil Procedure Code. I  see no distinction between this 
case and that of an ordinary money decree. In February of this 
year it was discovered that the insolvent had assets available 
for his creditors; an application lvas immediately made to the 
Insolvent Court, which issued its order that these assets should 
be realized by the ordinary execution process for the benefit of 
those creditors.

It was said that the difficulty arose from the concluding clause 
of section 638 of the present Civil Procedure Code (Act XIV of 
1882) which provides that nothing in this Code shall extend or 
apply to a'tiy Judge of a High Court in. the exercise of jurisdic
tion as an Insolvent Court.” The words' in the previous Code 
(Act X  of 1877) are slightly different, viz., Nothing in this Code 
shall apply to any Sigh Gourt in the exercise of its jurisdiction 
as an Insolvent Court.” I do not see that the alteration in the new 
Code makes any real difference because it is the Gmrt through 
the Commissioner which exercises the jurisdiction given By the 
Insolvent Act, and it is immaterial whether you speak of a Court 
or of a Judge, What has the Judge done here ? He has mad© the
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order that execution shall issue. But execution is not taken out . 
from the Insolvent Court. That Court has no machinery for that ^ 
purpose. It is taken out through the Prothonotary of the High .Hdrjivait. 
Court, and it must be deemed to be a proceeding of the High 
Court regulated, therefore, by the provisions of the Code,

The effect of legislation dealing with procedure upon pro
ceedings instituted subsequently was fully discussed in Batansi 
KalUdnji’s C7agê >̂, where the question was-whether the new Code 
(Act X  of 1877) applied in case of debtors already imprisoned 
under the previous Code. There it was held that the new Code 
did not apply. Westropp, C. J. (at p. 165) says; “  It seems to me 
impossible to account in a manner respectful to the Legislature, 
for its silence in the new Code on these matters, except on the 
highly reasonable supposition that it deemed them to be suffi
ciently provided for by section 6 of the General Clauses Act either 
as things done, or proceedings commenced before the new Code 
which repealed the old Code came into operation. This hypo
thesis is perfectly consistent with the existence of an ample 
field for the operation of section 3 of the new Code, removing, as 
such a supposition would, from the scope of that Code such pro
ceedings (after decree) as had been initiated before and were 
pending when the new Code came into force, and leaving within 
its range all proceedings (after decree) initiated.’ subsequently to 
its coming into force, even though the suits, in which such last- 
mentioned proceedings may be taken, are suits which were com
menced and the decree itself was made before the new Code came 
into operation.” In that case all the Judges seemed to be of 
opinion that if nothing more than merely the passing of a decree 
against the debtor had taken place before Act X  of 1877 came 
into force the provisions of that Act would have applied to any 
subsequent proceedings to enforce it, and would have regulated 
the term during which imprisonment in execution could be pro
longed, viz., six months. In the case before them, however, the 
debtor had been already arrested and imprisoned in execution 
before the new Code came into force, and the old. law which was 
in operation at the time of his arrest permitted imprisonment for

(1) I. L. K., 2 Bom., 148.
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two years in execution. Green, J., in his judgment said (p. 208): 
hire  ̂ ‘‘ I  think that for the execution of decrees in suits commenced

before that date, and whether such decrees themselves be of a 
date prior or posteriox* to the same date, the parties can, after 
the said 1st Octoherj 1877  ̂ resort only to the provisions of the 
new Code, and that, for instance, under any warrant of arrest 
'ordered to issue subsequently to that date, whether in execution 
of a decree prior or subsequent to the same date, the judgment- 
debtor cannot be imprisoned for a period longer than six months.’’

In the present case all the proceedings in connection with the 
insolvency have taken place since 1880. At that time fthe Code 
(Act X) of 1877 was in force, and that Code does not differ in any 
material particulars from Act XIV of 1882.
. Being of opinion that this is a matter of mere procedure, and 
that the judgment in question is a judgment of the High Court* 
I  have no doubt that the proper procedure to be taken in the 
present case is that which is laid down in the Civil Procedure 
Code, and not that which is provided in the 84th, 35th clauses 
of the Charter of the late ^Supreme Court. The decree should 
be executed under the Code.

SaoTT, J.— I  fully concur with the conclusions arrived at by  
m y learned brother. I had considerable doubt on the question 
when I referred it to a Division Court, but further consideration 
and the able argument of counsel have made the matter quite 
elear.
■ The question referred relates to the procedure to be followed 
in execution proceedings resulting on a judgment entered up b /  
the Insolvency Court under section 86 of the Indian Insolvency 
Act.

“Under section 86 of that Act the Insolvency Court may, in its 
discretion, before making the order for discharge under section 
^0 of the same Act, direct a judgment to be entered up against 
ijiemsolvent in the Bii;pfeme Court for the amount of the debts 
in, the schedule. And if at any time it shall appear to the satis- 
faetion of the Insolvency Court, that the insolvent is able to pay  
all ox any part of the debts, or that he is dead, leaving assets, the 
Insolvency Court may in its discretion order execution to he idhen

1523 t h e  INDIAN LAW REPORTS. [VOL. VIII,



out upon the judgment entered u]) in ike SujpremQ Gourt for auy 
sum tile Insolvency Court may think proper: and the sum 
realized shall be divided as in the case of a dividend. HmtJiTAjr

The present question arises concerning such a judgment 
entered up during the existence of the Supreme Court. The exe
cution of the judgment has been sanctioned by tha Insolvent 
Court, and we are asked to decide whether the execution to be 
taken out should or should not be conducted in accordance with 
rules concerning execution laid down in chapter xix of the pre
sent Civil Procedure Code.

There is no doubt that the High Court exercises the same 
jurisdiction, took orer all the work, and inherited all the powers 
that were vested in the Supreme Court whose jurisdiction it su
perseded. Under the 9 th section of the High Gom’t Charter the 
judgments entered up in the Supreme Court by the Insolvency 
Gourt would be transferred to the High Court. Had they been 
executed in the time of the Supreme Court there is no doubt 
they would have been executed according to the Supreme Court 
Procedure. But as that Court is abolished, and the High Court 
has inherited all its duties and powers, how ought those judg
ments to be executed now ?

The transfer of all duties and powers to the High Court would 
obviously include the transfer of this unsatisfied judgment, and 
creditors of the insolvent are, ex debito justitice, entitled to it{3 
execution. Yet as the Supreme Court with all its execution 
machinery has been swept away it is clear that either the judg
ment must be executed under the execution rules of the High 
Court contained in the present Procedure Code, ox it cannot be 
executed at all. The question, therefore, turns on the applica
bility of the Procedure Code.

In the consideration of this question it is important to bear in 
mind that although, ex post factOi legislation, or, in other words, 
the retroactivity of new laws is not admitted in matters of sub« 
stantive right, that rule does not apply to enactments which 
affect.ohly the procedure and practice of the Courts, It does not 
follow that because a suitor has a cause of action he' has also a 
vested right to enforce it by the course of procedure and practice
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which was in force when he began his suit. If an Act of Parlia- 
In. re  ̂ mcnt alters the mode of procedure, he has no other right than to 

Hubjivjin ’ proceed according to the altered mode. See Maxwell on the 
Interpretation of Statutes, p. 199; Wright v. Attorney
General v. Sdlem^K 

The principle laid down in Wright v. Sale was followed in 
K'imbray v. Draper̂ \̂ Lord Justice Blackburn there says : “ The 
canon of decision in Wright v. Sale is that when the effect of an 
enactment is to take away a right, primd facie it does not apply to 
existing rights, but when it deals with procedure onhj, jprimti facie 
it applies to all actions pending as well as future.”

In the present case from the time the Insolvency Court accord
ed leave to execute the judgment which occurred in 1881, there 
only remained the formal application to the Prothonotary for exe
cution, No que.stion of vested right remained unsettled. There 
only remained, therefore, a pure matter of procedure to which, on 
the authority just cited, the existing law applies, although another 
law may have been in vigour at the time this case w-as com
menced. It is clear, therefore, that the present rules of procedure 
apply, unless there is specific legislation to the contrary.

All existing legislation as regards execution is to be found in 
chapter xix of the Code of Civil Procedure. The Code further 
says (see section 649) that chapter xix is applicable to the 
execution of any judicial process ordered by any Civil Court 
in any civil proceeding. In the present case the Insolvency 
Court—undoubtedly a Civil Court ” in its realization'^of assets 
for distribution—ordersexecution of a judicial process to wit,- 
the judgment entered up under section 86. Thus the case is 
one to which section 649 clearly applies. But section 638 was 
cited in opposition to this conclusion. That section says that 
nothing in the present Code of Procedure shall apply to '■*' any 
Judge of the High Court in the exercise of jurisdiction as an 
Insolvent Court.-” But the Insolvency Court has nothing to 
ao with the procedure to be followed in the execution of this 
judgment. It is a judgment entered up in the High Court which

(i> 30 L, J. Bx, io  per Wilde, B. (2) 10 H, L. 0 . 704 per Lora Wensleydale, 
(3) L. R., 3 Q. B., 161.
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remained suspended until the Insolvency Court gave its sanction
for execution. But the execution itself is a proceeding of the
High Court with which the Insolvency Court has absolutely H t j r j i v a n .

no connection. The Insolvency Court itself has no power of
execution at all. It can only enter up judgments under section
80 of its Act, and those judgments are not executory without itg
sanction. But once they are executory^ the execution is carried
out by the High Court in its ordinary and not in any way in
its insolvency jurisdiction. I do not think  ̂ thereforej this case
comes within section 638.

In conclusion I am of opinion that this execution must be 
carried out according to the rules laid down in chapter xix 
of the present Civil Procedure Code (Act XIV of 1882).

Attorneys for the Official Assignee.—Messrs. Smith and Frere,

APPELLATE CIVIL.

Before Mr. Justice Kemball and Mr. Justice Birdivood.

BHIKAIJI EA'MCHANDEA OKE ( o r ig in a l  P l a in t i f p ) ,  A p p e l l a n t ,  d May 5.
NIJA'MALI KHAN ( o r ig in a l  D e f e it d a k t ) ,  B e s p o n d e n t ,*

JUioti Settlement (B om .) Act I  ofl^^Q—Lmid Revenue Code (B om .) Act V o f  1879,
Sec. 162— Khofs right to profits fo r  one 0ear when Jclioti village under Govern- 
■ment attachment—Jliglbt to levy same from  Tchoti co-sharer—Limitatwi.

The position of ^ Jchot, in the villages to which the Bombay Khoti Act I of 1880 
has been extended, is that of a superior holder, and in the event of attachment of 
his village, his rights in respect oi. khoti profitSj on his resuming the manage
ment of the village, would be regulated by section 162 (1) of the Eevenne Codej

*Seoond Appeal, No. 610 of 1883.

(!■) Section 162—The village or share of a village so attached shall be released 
from attachment, and the management thereof shall be restored to the superior 
holder on the said superior holder’s making an application to the Collector for 
that purpose at any time -within twelve years from 1st of August next after the 
attachment.

*  ̂ * The Collector shall make over to the superior holder the sur-
,„Tplu31’eceipts, if any, which have accrued in the year in which his application for 
restoration of the village, or share of a village, is made, after defraying all arrears 
and. costs; but such surplus receipts, if any, of previoixa years shall be at the dia« 
posat of Government.


