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Before Mr. Justice West and My, Justice Nandbhdi Haridds,

VITHAL NILKANTH PINJALE, APPELLANT (ORIGINAL DEFENDANT), o,
VISHVASRA'V iy BA'PUJIRAV, RESPONDENT (ORIGINAL PLAINTIFE).*

Mortgaye— Redemption of whole property by owner of ¢ part—Lien, on remaining
. part for contribution of share of money paid to redeem—Right to such confridice
tion transferabls,

The owner of a part of the equity of redemption can redeem the whole property
mortgaged from the mortgagee after paying the whole of the money due on the
mortgage, and has a lien on the share of the co-owner for the proportional contri-
bution of that share to the sum expended in redemption, and this right or interest
is as capable of transfem as the aggregate group of interests called the owneyship,

Bab4ji in one transaction mortgaged two fields (Nos. 20 and 22) to Jairim.
On the 16tk Jannary, 1869, in execution of a decree against Bib4ji his interest
in one of them (No. 22) was sold, and Rimji became the purchaser. Ramji,
however, did not take possession, On the 25th April, 1877, Bab4ji paid off Jairim’s
mortgage with money borrowed from the defendant Vithsl, to whom Babaji
again mortgaged the two fields as security. Réamji died, leaving a son Bala, whose
interest in feld No. 22 was conveyed by his grandfather Rénuji (R4mji's father)
to the plaintiff, Bala was not a party to the conveyance, but attested it with an
expression of assent. The plaintiff now sued the defendant Vithal to eject him
from No. 22.

Held that the defendant Vithal had a lien on No, 22, and that the plaintiff
coild not eject him without paying him the amount of such lien. When Rdmji
purchased No. 22 he and Babéji stood in equal positions towards the mortgage e
Jairm. Jairdm might enforce his rights under the mortgage against both

together, or agamst either of the two, leaving that one, if forced to pay the whola.

sum, to recover the proper rateable contribution from the other. On the other
hand, Rémp might redeem the whole and seek contribution from Bib4ji, or
Bab4ji might redeem $he whole and seek contribution from R&mji, Whichever
of the two redeemed, he would have a lien on the share of the other for the propor
tional contribution of that share to the sum expended in redemption, Bibaj

" did, in fact, redeem the mortgage to Jairim, and thereupon hecame. entitled to &

lien on Ramji's share of the property, viz, field No. 22. He then mortgaged
his whole interest to the defendant Vithal, including his lien on No. 22,
Rémji, who had not yet obtained possession of No, 22, was entitled to get it
only on paying off the amount of the lien which had passed to the defendant
Vithal.

Turs was a second appeal from the decision of R. F. Mactier,
Judge of the District Court of Sétéra, reversing the decree of thy

Subordinate Judge of the same place.

# Second Appeal, No, 14 of 1883.
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- This suit was brought by the plaintiff to recover possession of
some land (Survey No. 22) situate in the village of Shendrey.
This field together with another (Survey No. 20) originally be-
longed to one Babsji bin Buchdji. B4bs4ji had mortgaged with
possession both these fields together to one Jairdm Wsman by 2
bond duly registered. Inthe execution of a money decrce obtained
by athird party against B&baji, the interest of Babdjiin one of the
fields, vdz., Smrvey No. 22, was sold on 16th January, 1869, and
was purchased by one Rémji bin Rénuji. Rémji did not obta,in
possession. On 25th April, 1877, Bibdji borrowed money from
the defendant Vithal, paid off Jairdm’s mortgage, and again
mortgaged his interest in the property to Vithal, the defendant.
Rémji having died in the meanwhile, his father R4nuji, on the
5th January, 1881, conveyed his interest in field No. 22 to the
plaintiff Vishvasrdv. Rémji’s son Bdla was not a party to this
conveyance, but had attested it.

Upon these facts the Subordinate Judge found that © the plaintiff
had bought Rémji Rénuji’s rights in the land, but at that time
Jeirdm’s mortgage with possession existed, and that, therefore,
plaintiff had bought Rémji Rénuji’s right to redeem the land from
Jairdm’s mortgage, which again was bought back by Babsji
Buch4ji and transferred to Vithal, and that, without Vithal’s claim
being ascertained, this claim would not lie.” Accordingly the
Subordinate Judge threw out the plaintiff’s claim,

The plaintitt Vishvasrdv thereupon appealed to the District udge
who reversed the decree of the Subordinate Judge, and awa&ded. .
plaintif’s claim with costs. In his judgment he said :—

“Ttis clear that in this case plaintiff’s vendor Rémji had the
right to repay Jairdm’s mortgage and enter on the land, and this
right the plaintiff bonght, There is now no legal mortgage on
this land af all. Jairdm’s is satisfied, and he does not object ; and
that of Vithal being illegal, as made by the wrong person Babéji
Buchdji, whose land was then sold, gives no right to Vithal to
hold this land No. 22, and plaintiff having bought Biibéﬂl 8 mghts
it this land, which las no legal mortgage on it, ‘must have it made
over to him. In the former mortgage of Jairém and the pre=
sent-one of Vithal’s there were two ﬁelds mortgagedwNo 22 the
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subject of the present suit, and No. 20 which is also in Vithal’s
hands. No. 20 is not in dispute ; but No. 22, not being legally in
mortgage to Vithal, must be made over to plaintiff.”

The defendant Vithal thereupon appeuled to the High Court.

Yuashvant V. Athalys for the appellant.—The District Judge
was wrong in holding that Rdmji alone was entitled.to redeem
from Jairdm. The case of Apdji Bhivrio v. Kapji®, referred to
by the Distriet Judge, has no application to the facts of the pre-
sent case. There the whole of the equity of redemption was sold
by the Court. “The owner of the part of the equity of redemption
can redeem the whole property mortgaged. Ramyji, the plaintiff’s
vendor, having purehased only a portion of the property mort-
gaged to Jaivdm by Bdb4ji, and Bdbdji having retained his equity
of redemption in the remaining portion, even after the Court sale,
Bdb4ji had an indisputable right to redeem the whole property
and mortgage it to Vithal. The decision of the District Judge
ought to be reversed, and plaintiff’s claim thrown out with costs.

Péndurang Balibhadra for the respondent.—The decision of the
lower Court is correct. After the Court sale of Bab4ji’s interest
Babdji had no right to redeem the property from Jairdm and
mortgage it to Vithal. He relied on the case of Apdji Bhivrdo v.
Kdwji®. ‘

West, J.—Béabdji’s two ficlds Nos. 20 and 22 were mortgaged
together to Juirdm. B4b4ji’sinterest in one of the two, viz, No.22;
was sold in execution of a decree obtained by a third party, and
«was purchased in exccution by Ramji. No question of fraud on
B4b4ji’s part has been raised, or of his being bound, so far as
possible, to make good a conveyance of No. 22, which omitted all
nention of the mortgage to Jairdm. Thus, when Rdmji became
purchaser of No. 22, he and Bdbéji stood in precisely equal posi-
tions towards Jairdm. Jairdm could, after giving the requisite
notices, enforce his rights under the mortgage against both
together, or against either of the two, leaving that one, if forced
to pay-the whole sum, to recover the proper rateable contribution
from the other, On the other hand, as Rémji might redeem thé
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whole, and seck contribution from Babaji, so might Bab4ji redeem
the whole and seck contribution from Rémji—Norender Ndrain
Singh v. Dwdrka Lal Mundur ®. Whichever of the two redeemed,
he would have a lien on the share of the other for the proportional
contribution of that share to the sum expended in redemption,
and this right or interest would be as capable of transfer as the
aggregate group of interests called the ownership.

Beb4ji did, in fact, redeem the mortgage to Jairdm. He then
mortgaged his whole interest in the property to Vithal. This
interest included his lien on field No. 22 held by Rémji as owner,
which lien, therefore, was pledged to Vithal equally with Babdji’s
ownership of the field No.20. Rdmji, who had never yet obtained
possession, was entitled to get it only on paying to Vithal such a
sum as represented Ramji’s proper share of what had been paid
to Jairdm to frec the property of which Ramji was part owner.

Rimji now died, leaving a son Bdla. His interest in this pro-
perty was conveyed by his grandfather Réuuji to the plaintiff Vish-
vasrdv, and Béla attested the deed with an expression of assent.
Though Bila, being Ramji’s son, was his heir, and Ranuji thus had
no right to deal with the property as his own, yet probably the
acquiescence of Bdla in the conveyance would bind him in favour
of Vishvasrdv to make the transaction good. He ought, however,
to have distinctly assigned his interest to Vishvasrdv, or else he
ought to have been made a party to a suit for the purpose of
Linding him on the ground of what he had done against any
questioning of Vishvasrdy’s title. Vishvasrdv, however, without
thus establishing his own title, sued to eject Vithal from the.
property purchased by Rémji. Vithal claimed payment of the
whole amount advanced by him to Babdji. What he could pro-
perly claim as against Rdmji, or his representative, was the pro-
portional contribution to Jairdm’s claim resting on field No. 22.
Vishvasrdv did not offer to pay this; he went on the ground that
when Jairdm’s claim was extinguished, the whole property was
freed, and that Bab4ji colld not then mortgage field No. 22 to
Vithal., As we have scen, howevel, ho had no right to turn. out
Vithal without paying the amount of his lien, and his suit was,

DL L. R., 8 Cale.; 408,
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therefore, properly rejected by the Subordinate Judge. The con- 1884
trary decree of the District Court must be reversed, and that of  Vrrmas

- . NiLgax
the Subordinate Judge restored, with costs throughout on the PraE
plaintiff Vishvasrdv. VISHYASRAY

Decoree reversed with costs.
ORIGINAL CIVIL.

Before Sir Charles Sargent, Knight, Chief Justice, and Mr. Justice Bayley.

LrGEYT, Pramnrir, v. HARVEY AXD ANOTHER, DEFENDANTS.® July 2.

.
Delivery order—Effect of endorsement of — Vendor's lien—Indian Contract det
: (IX of 1872), Sec. 108,

The plaintiff was a broker in cotton and also traded in cotton on his own
account. On the 27th Januavy, 1883, he contracted with the defendants to sell
to them 100 candies of cotton, at Rs. 200 per candy, deliver able from the 15tk to the
25th April following. On the 30th January, 1883, in his capacity as broker, he
effected a contract for the sale of the same 100 candies of cotton by the defendants
to L. & Co. at Rs. 202 per candy.

L. & Co. sold the cotton to D, and D. again sold it back to the defendants at
Rs. 191 per candy. The defendants then sold it to H., by whom it was sold to
K., and K. iinally sold it to B. & Co. at Rs, 191 per candy. B. & Co, obtained
possession of the cotton from the plaintiff on or about the 24th April on payment
of Rs. 191 per candy, for which they had contracted to buy it from K.

The delivery order -for the cotton had been sent on the 20th April by the
plaintiffto the defendants, who immediately, on receiving it, wrote to the plaintiff
ag follows: —** We beg to ask pro forma for survey on 100 bales M.-G. Broach
cofton tendered by yon fo us fo-day. As we are handing over the delivery

sorder to a third party please secure payment for the cotton direct, and before
parting with the cotton, if necessary.” The delivery order was then endorsed

by the defendants to their vendees (L & Co.), who in turn endorsed it to D.,

by whom it was endorsed to the defendants. By subsequent endorsements it

came ultimately to B- & Co., who, a8 above mentioned, got delivery of the cotton

from the plaintiff on payment of Rs. 191 per candy.

The plaintiff, who had sold to the defendants at Rs, 200 per candy and who '
received from B. & Co. only Rs. 191 per candy, sued the defendants in the
Small Cause Court for the difference,

The defendants contended that after the veceipt of the letter Writben by
them to the plaintiff e was bound not to deliver the cotton to L. & Co., or
4o any subsequent endorsee of the delivery order, until he had obtained pay-

*Small Cause Court Suit, No. 15,786 of 1883, _



