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property consists of a house—(see also Fisher on Mortgage,
p. 756). TUnless, therefore, the mortgage-deed expressly provided
for the redemption of the son’s interests on payment of a propor-
tionate part of the debt, the mortgage must be treated as one and
entire, the father’s authority, according to Girdhdailal’s case, be-
ing to apply or charge the whole property to or with the payment

of his debts not improperly incurred. We must, therefore, reverse

the judgment of the District Judge, and remand the case for the
District Judge to determine whether the plaintiff was a stranger

to his futher’s suit, and to pass a fresh decision with reference fo.

the foregoing remarks.
Plaintiff to have his costs throughout.
Judgment reversed and case mmcmded
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.Before St Chailes Sargent, Knight, Chief Justice, and My, Justice Kemball.

BHIKA'JI RA'MCHANDRA OKE AND ANOTHER (ORIGINAL DEFENDANTS
" Nos. 1 axp 2), ArrerranTts, » YASHVANTRA'V SHRIPAT KHOP-
KAR (orrgiNal, PrainTirr), RrsponDext.¥
Hindu law—Son’s Halbility for Suther's debts— Exccution sale of ancestral property
~Decree against fother—2Money decree—Purchaser at o Court sale.
By ‘the sale of ancestral property in execution of a mere money decree against
the father for his separate debt, only the right, title and interest of the father

pass to the purchaser, and nothing more; and this holds good whether the pur'
chaser is a stranger or the decree-holder himself,

A purchaser at a Court sale cannot set up the title of a lond.fide purchaaet
“or value without notice,

Decendydl v. Jugdeep Ndrdin SinghQ), Hurdey Ndrdin v. Baboo Rooder Pcr-'
kash® and Muddun Thakoor v. Kantoo Lal(® referred to,

Lukhmichand v, Kastur#) and Sebhdgehand Gulabekand v, Bhdichand () followed.
" Tu1s was a second appeal against the decision of Khdn Bah4dur

M. N. Ndnévti, Subordinate Judge of the first class with appellate

power at Thana, reversing the decree of the Subordinate Judge of

Mahad. :

* Second Appeal, No. 54 of 1883.

(1)L R., 4 Ind. Ap,, p. 251 ® L, R., 1 Ind. Ap,, 321,

(9 LeR.; 11 Ind. Ap., . 26. ) 9 Bom, H, C., Rep., 60,
) I L, R.,'6 Bom,, 205 .
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1884 -The property in dispute (a house and anganns—homestead)
Bmxisr  was the ancestral undivided property of the plaintiff Yashvantrio

RIMOUANDREA und his father Balvant, having been acquired by Psindurang,
Vs Balvant’s father.
ASILVANT

Rﬁgfgﬁ:"‘” At a sale held in execution of a money decree obtained against
- the plaintiff’s father Balvant, the property in dispute was bought
by the first defendant on 8th July, 1868, who obtained possession
thereof on 20th March, 1869, and sold it with possession to the
second defendant. The plaintiff brought the present suit in 1878
to recover his one-sixth share in. the house and one-fourth sharein
the anganna, contending that, at the time of sale, his father, having
five sons including himself, he had @ sixth sharein the house, and
that as the anganae wasnot included in the decree, he had a fourth
share therein on account of the death of his father in 1869 and
of his fourth brother in 1876.

The Subordinate Judge of Mahdd rejected the plaintiff’s claim,
holding that by the Court sale the whole of the property in dis-
pute was sold, including the plaintifi’s interest therein. _

. The Subordinate Judge of Théna found that the debt, for which
the property in dispute was sold, was a separate debt of the
plaintiff’s father; that the plaintiff had, long previously to the
father contracting the debt that led to the auction sale, been
separate from the father, and had been separate from him to
the defendant’ knowledge; and that the plaintiff had not been in’
any way benefited by the debt. e, therefore, varied the decree
of the Court of first instance, and awarded possession of a sixth
share in the house and the anganna alike, holding that the angannas
also was included in the decree. '

The defendants thereupon appealed to the High Court.

* Méhddev Chimndji Apte for appellants.—The debii';' for which
the property was sold, is not shown to have been contracted
by the father of the plaintiff for an immoral or illegal ‘purpose:
Phe son’s interest, therefore, must be taken to have pasged to the
purchaser under the auction sale— Nirdy _/anachmya v. Narso(l) '
The fact that the son was living separate from his father at" the
time of the auction sale, will not exempt him from liability for

@I, I R., 1 Bom,, 262, .
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his father’s debts—Trimbak Bdlkrishna v. Nérdyan Dimodar

Ddabhollbar®,

Vishnu K. Bhatavadeker (with him Shivedm 8. ngle) for
the respondent.—The decree, in execution of which the sale
hag taken place, in the presemt case was a mere money decree.
Therefore, what passed to the purchaser was only the father’s
vight, title and interest—Deendydl v. Jugdeep Nirdin Singh®:
Hurdey Ndrdin v. Baboo Rooder Perkash®, [SarceNt, C. J—In
those cases the auction-purchaser was the decree-holder himself
In the present case the auction-purchaser is a stranger.] That
circumstance is not material, and was not referred to in Deendydl’s
case. It was mentioned in Hurdey Ndrdin’s case, but the deci-
sion is not based upon that circumstance. Moreover, the auction.
purchaser, though a stranger to the decree, was not a stranger to
the tramsaction which led fo the deeree and the auction sale.
Further, the son was living separate from his father at the time
the debt was contracted by the latter ; and of this the auction-
purchaser had notice. The cases of Girdhdrilal v. Kantoo Lal
and Muddun Thakoor v. Kantoo Lal® do not apply to the pre-
sent case—West and Biithler (8rd ed.), pp. 621-624 and 6486.

Méhidey Chimndji Apte in reply—~Under a sale in execution of
o decree against the father the undivided property passes to the
purchaser, whether it is 2 mortgage decree or a simple money
decree~—Suraj Bunsce Koer v. Sheo Persad Singh ®; Muddun
Thakeor v. Kanfoo Lal ®. 'When the purchaser is a stranger,
Deendaydl and Hurdey Ndrain’s cases do not apply.

The following is the judgment of the Court delivered by

SABGENT, C.J.—The first defendant was the purchaser at auction
sale in execution of a money decree against the plaintifi”s father
Shripatr4v Balvant. All that was offered for sale was the right

title and interest” of the father, and, according to the demsmn :

n Deendyal’s case, it was that interest; and nothing more, that
the purchaser took by his purchase. In the recent case of Baloo

@) Supra, p. 481, ® L. R, 11 Ind, Ap,, 26.
© L. R., 4 Ind, Ap., 247, . ®LR,1IndAp, 321
() L, Ruy 6 Ind. Ap., 88,
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Huwdey Nardin v, Baboo Rooder Perkash® their Lordships of the
Privy Council, referring to Deendydl’s case, point out the distine,
tion between, as in that case, a mere money decree against the
father and a decree in mortgage suit as was the case in Muddun
Thakoor's case. It has been urged that both in Deendya,l’s case
and: in Baboo Hurdey Ndrain v, Baboo Rooder Perkash the pur-
chaser was also the judgment-creditor, and not, as here, a stranger
to the suit, and that that circumstance is-alluded to in the judg-
ment of the Privy Council in the latter ease. Nothing, however,
turned upon itin the judgment in Deendydl’s case, nor in the judg-;
ment in the latter case is any stress laid on it. It appears to have
been mentioned solely with the object of emphasizing the completel
jdentity between the circumstances of the case before the Privy
Couneil with those in Deendydl’s case. However, as to whether g
purchasec at an auction sale can set up the title of a purchaser for
value without notice, it has been already decided in the negative in
Laklmichand v. Kastur® and the Full Bench decision in Sobhdg«
chand Gulabchand v. Bhdichand® . 'We are, therefore, of opinion.
that: plaintiff’s share in the ancestral house did not pass to the first
defendant by the auction sale. :

Lastly, with respect to the plaintiff’s objection, that the
anganna, or compound, was not included in the first defendant’s
purchage, we agree with the conclusion, already come to by the
Court in Suit 133 of 1876 between the first defendant and a
brother of the plaintiff, that, upon a reasonable construction of the
somewhat inartificial language of the certificate of sale, it must
be deemed to be included. The decree must, therefore, be con--

firmed, with costs of appeal.
Decree conﬁrmed.

(1) I, R., 11, Ind, Ap., 26. (® 9 Bom. H, C. Rep, p. 60,
& I, L. R., 6 Bom., 205,



